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In The 


Hmtfii States (Eottrt at Appeals 

Foe the District of Columbia Circuit 


No. 10,904 


William H. Dooe, Appellant 
vs. 

J. M. Donaldson, Postmaster General of the United 

States, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by plaintiff below from an order of 
the United States District Court for the District of 
Columbia denying his motion for a preliminary injunc¬ 
tion against the Postmaster General which sought to pre¬ 
vent effectuation of an allegedly illegal and void 
“postal fraud” order of the Postmaster General of 
January 17, 1951, denying to plaintiff use of the mails. 
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The order denying the motion for preliminary injunc¬ 
tion was entered January 26, 1951 (App. 14A). Notice 
of Appeal was filed the same day (App. 16A). 

Jurisdiction of this Court is based on Section 1292 (1) 
of the Judicial Code (28 U. S. C. § 1292 (1)). 

STATEMENT OF CASE 

A. The Post Office Proceedings. 

On January 17, 1951, the appellee, the Postmaster 
General of the United States, issued an order directed 
to the Postmaster at Los Angeles, California, instructing 
the latter (1) to return all mail addressed to the appel¬ 
lant to the senders with the words “UNLAWFUL: 
MAIL TO THIS ADDRESS RETURNED BY ORDER 
OF POSTMASTER GENERAL” plainly written or 
stamped on the outside, and (2) not to pay any money 
order or postal note drawn to the order of the appellant 
and to so advise the remitters (App. 10A-11A). 

The foregoing order of the Postmaster General of 
January 17, 1951, was the culmination of an administra¬ 
tive proceeding, labelled by the Post Office In The Matter 
of William H. Door, F & L Docket 20/242, which had 
been initiated in the office of the Solicitor of the Post 
Office Department by a complaint and notice of October 
26, 1950. In that complaint it was charged that in viola¬ 
tion of the Act of August 16, 1950 (Public Law No. 699, 
81st Cong., 2nd Sess 5 Ch. 721, 39 U. S. C. 259a), 1 appel¬ 
lant was obtaining remittances of money through the 
United States mails for publications, characterized in the 
complaint as “obscene, lewd, lascivious and indecent”. 
The complaint sought revocation of appellant’s use of 
the mails. (App. 3A.) 


1 The Act of August 16, 1950 is set out in full at App. 9A-10A. 



Thereafter, and following certain proceedings in the 
court below which will be described in subsection B-l 
hereinafter, administrative hearings on the aforemen¬ 
tioned complaint in F & L Docket 20/242 proceeded in¬ 
termittently over a period commencing November 27, 

1950 and ending December 28, 1950 (App. 4A). Nine¬ 
teen days after the conclusion of those Post Office hear¬ 
ings the Postmaster General’s order of January 17, 

1951 issued on the basis of certain Findings of Fact and 
Recommendations of the trial examiner who had presided 
at the hearings, which Findings and Recommendations 
were appended to the order (App. 5A, 10A-11A). 

The foregoing administrative proceedings in F & L 
Docket 20/242 were admittedly not conducted in conform¬ 
ity with the Administrative Procedure Act (Act of June 
11, 1946, Public Law No. 404, 60 Stat. 237, 5 U. S. C. 
1001 et seq.) because, as was several times stated by the 
trial examiner during the hearings and in his Findings 
and Recommendations, the Post Office Department takes 
the position that their adjudications on the F & L Docket 
are not subject to the requirements of that statute (App. 
4A-5A. See also App. 13A). 

B. The Proceedings in the District Court 

1. The Earlier Injunction Suit 

On November 25, 1950, after the administrative com¬ 
plaint in F & L Docket 20/242 had been served but 
before the administrative hearings had commenced, ap¬ 
pellant filed a complaint in the court below for declara¬ 
tory and injunctive relief against the proposed adminis¬ 
trative hearings. 2 Appellant there alleged that the Post 
Office proceedings in F & L Docket 20/242 would not be 
conducted in accordance with the procedural require- 

2 Door v. Donaldson and Delaney, C. A. 5192-50. 
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ments and safeguards of the Administrative Procedure 
Act, that this was evident from the Buies of Practice 
of the Post Office Department then controlling, and that, 
therefore, any order which might issue as a result of 
those administrative proceedings would necessarily be 
void- Accordingly, appellant asked that the court enjoin 
the holding of the hearings in F & L Docket 20/242 until 
'there was compliance with the requirements of the Ad¬ 
ministrative Procedure Act. (App. 3A-4A,) 

Upon hearing on a motion for preliminary injunction, 
the court below found, upon a form suggested by the 
appellee, that “Defendants have not complied with perti- 
1 nent provisions of the Administrative Procedure Act. 
. . .” But the preliminary injunction was denied and 
the complaint dismissed on the holding that “This action 
is premature. Courts are not authorized to interfere by 
injunction or declaratory judgment with the conduct of 
administrative proceedings .’’ (App. 4A.) 

2. The Present Injunction Suit 

By reason of the action taken by the district court 
below in the first injunction suit, the administrative hear¬ 
ings described in Part A above were held and the Post¬ 
master General J s order of January 17, 1950 issued. On 
January 18, 1951, appellant promptly filed a second in¬ 
junction suit below \ From the order denying the motion 
for preliminary injunction this appeal has been taken. 

The complaint in this case (App. 2A-8A) is essentially 
the same as in the prior injunction action except for the 
inclusion here of allegations with respect to the inter¬ 
vening administrative action. The complaint seeks pre¬ 
liminary and final injunctive relief from the effects of 
the order of January 17, 1951, on the ground, inter alia, 


3 Door v. Donaldson, C. A. No. 258-51. 
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that the hearings upon the basis of which the Postmaster 
General’s order issued did not comply, as required by 
law, with the provisions of the Administrative Pro¬ 
cedure Act, and that, therefore, the order was null and 
void. The complaint avers that irreparable injury will 
result to appellant if the relief requested is denied- 4 

Within a few days of the filing of the present injunc¬ 
tion suit, the district court, on January 24, 1951, heard 
the motion for preliminary injunction (App. 12A). B The 
same day the district court filed a brief memorandum 
opinion (App. 12A) stating that it was overruling 44 the 
motion for preliminary injunction on the authority of 
Bersoff v. Donaldson, 84 App. D. C. 226, 174 F. 2d 494, 
and following the case of Harmony Center Inc. v. Donald¬ 
son, 1368-48, decided by Judge McGuire”. 6 Thereafter, 
on January 26, 1951, the District Court entered an order, 
based on the January 24 memorandum, denying appel¬ 
lant’s motion for a preliminary injunction (App. 14A). 


4 The matter of irreparable injury is discussed in the Argument 
at pp. 9-10 infra. 

5 Pending the hearing, the court below accepted appellee’s agree¬ 
ment that instead of enforcing his order of January 17, 1951, ap¬ 
pellant’s mail would merely be impounded and held by the Post¬ 
master at Los Angeles. By agreement that impounding was con¬ 
tinued until this Court issued its order of February 2, 1951, pro¬ 
viding that pending further order all mail addressed to appellant 
should be impounded except that addressed to his home or restau¬ 
rant. Appellant, of course, still insists that impounding if con¬ 
tinued for any substantial period will be as destructive of his busi¬ 
ness as if the Postmaster General’s order of January 17, 1951 were 
fully effective and accordingly, that appellate relief to be effective 
must be given soon. 

® Since the decision in Harmony Center Inc. V. Donaldson was 
predicated on the conclusion that the Bersoff case is still controlling 
law notwithstanding the decision in Wong Yang Sung v. McGrath, 
339 U. S. 33, 94 L. ed. 616, its citation by the court below in this 
case actually adds nothing in terms of the problem posed on this 
appeal. 



Simultaneously, the court entered findings of fact and 
conclusions of law (App. 12A-14A). 7 This appeal fol¬ 
lowed. 8 

Pending further order of this Court, all mail addressed 
to appellant, except that addressed to him at his home 
or restaurant business, is supposed to be impounded 
and held by the Postmaster at Los Angeles, California. 
See this Court’s order of February 2, 1951, referred to 
in footnote 5. 

POINTS TO BE RELIED UPON 

The Trial Court erred as follows: 

1. In not granting plaintiff’s motion for a preliminary 
injunction. 

2. In holding that the Postmaster General of the 
United States could exercise the authority granted him 
under the Act of August 16, 1950 without complying 
with the requirements of the Administrative Procedure 
Act. 

3. In holding that the Postmaster General’s order of 
January 17, 1951, in F & L Docket 20/242, was valid 
notwithstanding the failure in said proceedings to comply 
with the requirements of the Administrative Procedure 
Act. 


7 The absence of a finding on the allegation of irreparable injury 
will be discussed in the Argument at pp. 9-10 infra. 

8 On the same day that the order denying the motion for pre¬ 
liminary injunction was signed, the appeal was noted and appellant 
moved the court below for an injunction pending appeal (App. 
14A-15A). The latter motion was immediately denied (App. 15A) 
whereupon—again the same day—appellant applied for similar 
interim relief to this Court which resulted in this Court's order of 
February 2, 1951, described in footnote 5, supra. 
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4. In holding that, notwithstanding the decision of 
the Supreme Court in Wong Yang Swig v. McGrath, 339 
U. S. 33, 94 L. ed. 616, the decision in Bersoff v. Donald¬ 
son, 84 App. D. C. 226, 174 F. 2d 494, is controlling on 
the question as to the applicability of the Administra¬ 
tive Procedure Act to Post Office proceedings. 


SUMMARY OF ARGUMENT 


Unless injunctive relief is granted, appellant’s busi¬ 
ness will be irreparably injured if not destroyed by oper¬ 
ation of the Postmaster General’s order of January 17, 
1951 or by any continued impounding, because the busi¬ 
ness is almost wholly operated on a mail order basis. 

Post Office adjudications under the Act of August 
16, 1950 must conform to the procedural requirements 
and safeguards of the Administrative Procedure Act 
This Court’s decision to the contrary in Bersoff v. Don¬ 
aldson, on the reasoning that only hearings expressly 
required by statute are subject to that Act, has, in 
effect, been overruled by the Supreme Court’s holding 
in Wong Yang Sung v. McGrath, that the Act applies 
either where hearings are expressly required by statute 
or where they are required by constitutional due process. 
Controlling decisions of this Court and the Supreme 
Court require hearings in Post Office fraud order pro¬ 
ceedings in order to meet constitutional due process 
standards. Accordingly, the decision in Wong Yang 
Sung is completely dispositive of this case. 






8 


ARGUMENT 

Introduction 

The only issue upon this appeal is whether in pro¬ 
ceedings to deny a person use of the mails, the “fair 
hearing” requirements of the Administrative Procedure 
Act must be complied with by the Post Office Depart¬ 
ment. Preliminarily, appellant should like to observe 
that notwithstanding the attitude of the Post Office, plain¬ 
tiff believes that the materials in question here cannot 
fairly be characterized as obscene. No one contends they 
are pornographic. In view of the deep concern ex¬ 
pressed by the Supreme Court against utilization of the 
statutes regulating use of the mails as a vehicle for 
censorship (Hannegan v. Esquire, 327 TJ. S. 146, 90 L. 
ed. 586), applicability of the “fair hearing” provisions 
of the Administrative Procedure Act to Post Office hear¬ 
ings becomes of acute importance. Yet, comparison of 
the requirements of that statute with the applicable 
Rules of Practice of the Post Office and with the pro¬ 
cedures actually followed in this case plainly shows 
that the procedural safeguards intended to be assured 
by the Act were absent in the Post Office Proceedings. 

i For example, the Post Office procedure does not segre¬ 
gate the functions of judge and prosecutor. It does not 
contemplate the same evidentiary standards. Nor does 
it provide for requested findings of fact, conclusions and 
supporting reasoning and a recorded determination with 
respect to each of them. These and many other dis¬ 
parities exist between the prescribed pattern of Post 
Office hearings and those required by the Administrative 
Procedure Act. We need not argue here the need—in 
order to assure a fair hearing and an impartial result— 
for requiring adherence to the procedural safeguards of 
the Administrative Procedure Act. The extensive history 
of that Act is self-demonstrative. See excellent summary 



in opinion in Wong Young Sung v. McGrath, 339 TJ. S. 
at 36-45, 94 L. ed. at 622-626. As is apparent in this 
history of the Act and the Supreme Court commentary 
thereon, Congress prescribed procedures for administra¬ 
tive adjudications in order to eliminate the evils in¬ 
herent in the pre-existing administrative practices of 
merging the functions of prosecutor and judge and of 
minimizing those procedural safeguards in hearings 
which have been regarded in the common law system as 
a pre-requisite to a full, impartial and informed judicial 
determination. 

The failure to conform to these procedural safe¬ 
guards and the resulting administrative order have 
worked and will continue to work irreparable injury 
on appellant. Although the Court below failed, as 
requested by appellant B , to find that he would be 
irreparably injured by permitting the administrative 
order of January 17, 1951 to become effective pending 
final judgment on the complaint below, nevertheless the 
complaint made appropriate allegations of irreparable 
injury which not only were not denied by appellee but 
which appellee orally conceded below. Indeed, the exist- * 
ence of irreparable injury is evident from the nature 
of appellant’s operations and the intended effect of the 
administrative order. 

This Court has noted that mail service . . is a high¬ 
way over which all business must travel”. Esquire v. 
Walker, 80 App. D. C. 145, 151 F. 2d 49. How much 
more vital is it that this highway be kept open for the 
survival of a business which is conducted almost wholly 
on a mail order basis Close the highway for any appre- 

* In connection with the order denying the motion for preliminary 
injunction appellant presented proposed findings and conclusions as 
set out in Exhibit A to this brief at pp. 22-24. These and the 
appellee’s proposed findings and conclusions were presented to the 
Court at noon on January 26, 1961. Without reading either of the 
proposals in detail, the court summarily signed the findings and 
conclusions submitted by appellee (set out at App. 12A-14A) and 
refused to consider the matter further. 
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ciable period of time and the business will die, and a 
later determination that the highway was illegally closed 
will serve only as an epitaph. 

In this connection, the Court is again reminded that 
its order of February 2, 1951 providing for impounding 
pending further order will, if continued for any sub¬ 
stantial period, be as destructive of appellant’s business 
as if the appellee’s order of January 17, 1951 were 
permitted to become fully effective, because appellant 
cannot continue in business without receiving his mail. 
Prompt relief is, therefore, absolutely essential. 

Post Office Adjudications Must Comply With 
the Administrative Procedure Act 

The question presented here, as to the applicability of 
the Administrative Procedure Act to Post Office adjudi¬ 
cations on the F & L Docket, turns upon a determination 
whether this Court’s decision in Bersoff v. Donaldson, 
84 App. D. C. 226, 174 F. 2d 494, has, in effect, been 
overruled by the later decision of the Supreme Court in 
Wong Yang Sung v. McGrath, 339 TJ. S. 33, 94 L. ed. 
616, reversing 84 App. D. C. 419. This determination 
rests in part upon a consideration of the decisions of 
this Court in Pike v. Walker, 73 App. D. C. 289, 129 F. 
2d 37, cert. den. 314 U. S. 625, and Walker v. Popenoe, 
80 App. D. C.. 129, 149 F. 2d 511, and the decision of 
the Supreme Court in Reilly v. Pinkus, 338 TJ. S. 269, 94 
L. ed. 63, as well as upon the nature of the proceedings 
by which use of the mails is denied. 

Both the Bersoff and the Wong Yang Sung cases came 
up from the court below. Bersoff sought judicial review, 
by way of an injunction suit, of a post office fraud order; 
Wong Yang Sung sought similar relief from a deporta¬ 
tion order. Each claimed, inter alia, as did appellant 
here, that contrary to law the agencies involved failed 
to comply with the requirements of the Administrative 



Procedure Act and that, therefore, the administrative 
orders in each case should be enjoined. The question 
thus raised in each case turned upon construction of the 
provisions of Section 5 of the Act 10 to the effect that the 
adjudication provisions of the Act are to apply “in every 
case of adjudication required by statute to be determined 
on the record after opportunity for an agency hearing”.' 

In both cases, the District Court in denying injunctive 
relief and this Court in affirming relied solely on the 
holding that the quoted language of Section 5 of the 
Administrative Procedure Act made the Act’s adjudica¬ 
tion requirements applicable only where hearings were 
expressly required by the substantive statutes pursuant 
to which the administrative agency acted, and that since 
neither the postal nor deportation statutes expressly re¬ 
quired hearings, the adjudication provisions of the Ad¬ 
ministrative Procedure Act did not apply. 11 

No distinction can be drawn between the holdings of 
this Court in those two cases. 12 Unfortunately, the 
Bersoff case was not taken for review to the Supreme 
Court. However, certiorari was sought and granted in 
the completely parallel Wong Yang Sung case. In an 
extensive opinion, the Supreme Court first discussed the 
long history of the Administrative Procedure Act and 
the fight to eliminate the then extant evils in the admin¬ 
istrative adjudication processes. The Court dwelt upon 
the salutory purposes to be served in applying the re¬ 
quirements of that statute as broadly as possible to 


10 5 U. S. C. § 1004. 

11 The district court’s opinion in Wong Yang Sung is published 
in 80 F. Supp. 2S5 (Wong Yang Sung V. Clark). 

This Court’s opinion in Bersoff is spelled out, but the opinion in 
Wong Yang Sung is merely a per curiam adoption of the opinion 
below. 

12 The distinction currently urged by the Government was not 
even suggested while the two cases were pending. 
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administrative adjudications. It then went on to con¬ 
demn the attempt to extract particular administrative 
adjudications from the fair hearing pattern laid down 
by the Act upon the false reasoning that the provisions 
of the Act were applicable only where the hearing re¬ 
quirement was expressly set out in the statute conferring 
power upon the administrative tribunal in the first in¬ 
stance. The Supreme Court held that the phrase in 
Section 5 which provides that the adjudication provisions 
are to apply to hearings “required by statute” is to be 
read as requiring that pattern to be followed whenever 
a hearing is required, whether expressly by statute or 
by implication as a result of fundamental constitutional 
necessity. The Court said (339 U. S. at 50, 94 L. ed. 
at 628): 

“We think that the limitation to hearings ‘required 
by statute’ in Sec. 5 of the Administrative Pro¬ 
cedure Act exempts from that section’s application 
only those hearings which administrative agencies 
may hold by regulation, rule, custom, or special dis¬ 
pensation; not those held by compulsion. We do not 
think the limiting words render the Administrative 
Procedure Act inapplicable to hearings, the require¬ 
ment for which has been read into a statute by the 
Court in order to save the statute from invalidity. 
They exempt hearings of less than statutory author¬ 
ity, not those of more than statutory authority. We 
would hardly attribute to Congress a purpose to be 
less scrupulous about the fairness of a hearing 
necessitated by the Constitution than one granted by 
it as a matter of expediency. 

Indeed, to so construe the Immigration Act might 
again bring it into constitutional jeopardy. When 
the Constitution requires a hearing, it requires a 
fair one, one before a tribunal which meets at least 
currently prevaling standards of impartiality”. 

The complete parallel of the factual circumstances of 
the Bersoff and Wong Yang Sung cases and of the statu¬ 
tory patterns pursuant to which both agencies involved 
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were acting, and the singleness of the logic by which 
the district court and this Court arrived at their con¬ 
clusions in both cases, requires the conclusion that had 
the Bersoff case been appealed to the Supreme Court, 
that Court would have held that the Post Office Depart¬ 
ment, in conducting hearings under its fraud and lottery 
docket, must conform to the adjudication provisions of 
the Administrative Procedure Act. 13 

The appellee argued below, and will presumably urge 
here, that the Supreme Court’s decision in the Wong Yang 
Sung case cannot be taken as logically overruling this 
Court’s decision in Bersoff. The argument made is that 
in the former case, the Supreme Court held that Admin¬ 
istrative hearings in deportation cases were required 
by a higher law than statute, that is by constitutional 
due process, and that, therefore, the Administrative 
Procedure Act was applicable, whereas in Post Office 
proceeding on the Fraud and Lottery docket (including 
cases such as this under the Act of August 16, 1950) 
there was neither statutory nor constitutional require¬ 
ment for a hearing. 

Thus, appellee would urge that administrative hearings 
are given in his cases only as a matter of custom and , 
grace and that, if he desired, he could issue an order 
in a case on the F & L Docket without granting any 
hearing whatsoever. The mere statement of the con¬ 
tention demonstrates its error, for it would tolerate an 
arbitrary administrative destruction of a man’s business 
and livelihood, indeed would in large measure isolate 


13 Every single law review commentary upon the Supreme Court 
decision in Wong Yang Sung is favorably disposed toward it and 
the salutary broad construction of the applicability of the Act’s 
adjudication provisions. See 64 Harvard L. Rev. 114 (1950); 18 
Geo. Wash. L. Rev. 557 (1950); 48 Mich. L. Rev. 1127 (1950); 98 
U. of Pa. L. Rev. 920 (1950); 25 Notre Dame Lawyer 723 (1950); 
25 N. Y. U. Law Rev. 638 (1950). 
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him from communication with the world without his day 
in court. If due process means anything it certainly 
precludes administrative action having such an impact 
on men’s affairs without a fair and proper hearing. 

Basically, the error of the Postmaster General’s posi¬ 
tion stems from his antiquated notion that the use of 
the mails is a privilege which can be granted or with¬ 
held by the exercise of arbitrary executive fiat. While 
that notion may have been entitled to some consideration 
in the early days of our history, before the Post Office 
became the vital monopoly that it now is and before 
communication by mail became such an integral and 
necessary part of man’s affairs, it no longer has any 
place in a society where “. . . mail service is not a 
special privilege, [but] a highway over which all busi¬ 
ness must travel.” 14 The Postmaster General has sev¬ 
eral times in this Court in recent years attempted to 
advance this notion of his that there is no right to use 
the mails and that he is not required constitutionally to 
grant a hearing before revoking or denying use of mails. 
Each such suggestion has been firmly and unequivocably 
rejected. Thus, in Pike v. Walker, supra,, an injunction 
suit raising questions as to fairness of the administra¬ 
tive hearing and thus as to the validity of the Postmaster 
General’s order in a case on the F & L Docket, this Court 
affirmed an order of the district court denying an injunc¬ 
tion on the ground that a fair and adequate hearing had 
been given the appellant, the respondent in the Post Office 
proceedings. 15 Although thus disposing of the appeal, 
this Court went out of its way to tell the Postmaster 


14 Esquire V. Walker, 80 App. D. C. 145, 151 F. 2d 49. 

15 This case preceded the adoption of the Administrative Pro¬ 
cedure Act so that the fair hearing question involved revolved 
solely around constitutional standards rather than, as now, around 
the standards prescribed in the Act. 




General, in no uncertain language, that in modem circum¬ 
stances the use of the mails was a right which could not 
be denied without a full, fair and proper hearing. The 
Court said (73 App. D. C. at 290-291, 121 F. 2d at 39): 

“The Postmaster General, with commendable frank¬ 
ness, admits that the facts are as appellants say, but 
he takes the broad position that no individual has a 
natural or constitutional right to have his communi¬ 
cations delivered by the postal establishment of the 
government, and hence that a fraud order may be 
issued summarily and without any notice or any 
hearing. Therefore, he insists that since no hearing 
is required, the courts are without power or authority 
to consider whether an adequate hearing was ac¬ 
corded. He also takes the further position that his 
action in issuing a fraud order is purely executive 
and discretionary; that in doing so he is not dis¬ 
charging a judicial function, and hence is under no 
obligation personally either to hear or examine the 
evidence, or to read or hear appellants’ argu¬ 
ment” 


“Whatever may have been the voluntary nature of 
the postal system in the period of its establishment 
it is now the main artery through which the busi¬ 
ness, social, and personal affairs of the people are 
conducted and upon which depends in a greater de¬ 
gree than upon any other activity of government the 
promotion of the general welfare. Not only this, but j 
the postal system is a monopoly which the govern¬ 
ment enforces through penal statutes forbidding the 
carrying of letters by other means. It would he 
going a long way, therefore, to say that in the man¬ 
agement of the Post Office the people have no defi¬ 
nite rights reserved by the First and Fifth Amend¬ 
ments of the Constitution, and if they have, it would 
follow that in administering the laws established to 
protect the mail and the regulations thereunder the 
duty of the Postmaster General would be,—to use [ 
the language of Justice Brandeis in the Burleson 
case, supra,—that: 
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‘In making the determination he must, like a 
court or a jury, form a judgment whether cer¬ 
tain conditions prescribed by Congress exist, on 
controverted facts or by applying the law. The 
function is a strictly judicial one, although ex¬ 
ercised in administering an executive office. And 
it is not a function which either involves or per¬ 
mits the exercise of discretionary power ’— 
which is to say, that his authority is governed 
by the Acts of Congress which confer it, and by 
the law of the land. 

“So much as this we have said, not because it is 
necessary to a decision of the case, but because the 
proposition urged by the Postmaster General and 
accepted by the Court below is too far reaching to 
be admitted until specifically recognized and declared 
by the Supreme Court” (Emphasis supplied) 

The appellee may urge here, as he argued below, that 
the foregoing opinion rendered in Pike v. Walker was 
pure dictum. However the reasoning may be character¬ 
ized it is all the more persuasive because of the cir¬ 
cumstances which prompted this Court to make its 
utterance. 

Apparently not satisfied with what he had been told in 
Pike v. Walker, about his contention that he was not 
required to give a hearing in F & L cases, the Post¬ 
master General again made the same contention in the 
case of Walker v. Popenoe, 80 App. D. C. 129, 149 F. 2d 
511, a suit to enjoin him from enforcing a fraud order 
in an alleged obscenity case. Again this Court told 
the Postmaster General that a hearing was required as 
a matter of constitutional due process. The question was 
squarely presented because the Postmaster General’s 
order was issued without any notice or hearing, in conse¬ 
quence of which this Court affirmed the ruling of the 
trial court that for that reason the order constituted a 
denial of due process. In a persuasive opinion rendered 
by Associate Justice Arnold, referring to the earlier 
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opinion in Pike v. Walker, this Court said (80 App. D. C. 
at 131,149 F. 2d at 513): 

“The statute under which the Postmaster General 
acted in this case makes the mailing of obscene mat¬ 
ter a serious crime. It also provides that obscene 
material shall not be conveyed in the mails. The 
Postmaster General construed this statute as giving 
him power to exclude from the mails, without a hear¬ 
ing, any publication which in his judgment was ob¬ 
scene. The Court below correctly decided that the 
order barring appellees’ pamphlet from the mails 
without a hearing was a violation of due process,. 
The power to exclude a publication from the mails 
without a hearing in practical effect permits the 
Postmaster General to cause irreparable injury to 
any publisher without the minimum safeguard of an 
opportunity to present his case. There are, of 
course, other means of distribution besides the mails, 
but they are not effective ones in the case of ordi¬ 
nary publications. To deprive a publisher of the use 
of the mails is like preventing a seller of goods from 
using the principal highway which connects him with 
his market. In making the determination whether 
awy publication is obscene the Postmaster General 
necessarily passes on a question involving the fun- 
damental liberty of a citizen. This is a judicial and 
not an executive function. It must be exercised ac¬ 
cording to the ideas of due process implicit in the 
Fifth Amendment”. (Emphasis supplied) 

The opinions in Pike v. Walker and Walker v. Popenoe 
are complete dispositive in this Court of any contention 
that Post Office hearings in cases on the Fraud and Lot¬ 
tery docket are not a matter of constitutional necessity. 
And this Court’s conclusions in that regard are confirmed 
by a recent decision of the Supreme Court of the United 
States in the case of Reilly v. Pinkus, 338 U. S. 269, 94 
L. ed. 62. There the question raised was whether a fraud 
order hearing was proper in view of the fact that the 
respondent’s rights of cross examination had been unduly 
limited by the trial examiner. Affirming the action of 
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the district court in enjoining enforcement of the admin¬ 
istrative order resulting from that hearing, the Supreme 
Court stated (338 U. S. at 276, 94 L. ed. at 70): 

“But the object of using the books on cross-exami¬ 
nation was to test the expert’s testimony by having 
him refer to and comment upon their contents. Re¬ 
spondent was deprived of this opportunity. The 
error of this deprivation could not be cured by hav¬ 
ing the fact-finder subsequently examine the material 
. . . But in this kind of case as in others, one against 
whom serious charges of fraud are made must be 
given a reasonable opportunity to cross-examine wit¬ 
nesses on the vital issue of his purpose to deceive. 
And in this case any holding of harmless error is 
precluded by the fact that the assistant solicitor pre¬ 
siding at the hearings adopted the prosecutor’s view 
that respondent was to be barred from using the 
mails’ regardless of good faith, even if the respond¬ 
ent believed in all of his representation, ... if they 
were false as a matter of fact.’ 

“It is not amiss to point out that the Federal Trade 
Commission does have authority to issue cease and 
desist orders in cases like this without findings of 
fraud. 15 USCA Sec. 45 (a), (b), FCA title 15, 
Sec. 45 (a), (b); Federal Trade Commission v. Al- 
gona Lumber Co., 291 US 67, 81, 78 L. ed. 655, 664, 
54 S. Ct. 315. But that remedy does not approach 
the severity of a mail fraud order. In Federal 
Trade Commission v. Raladam Co., 316 US 149, 86 
L. ed. 1336, 62 S. Ct. 966, for instance, a business 
advertising its anti-fat product with extravagant 
statements similar in many respects to those of re¬ 
spondents here was ordered to cease and desist from 
making such statements. Except for this, the busi¬ 
ness was left free to sell its product as before. Un¬ 
like the Postmaster General, the FTC cavmot bar an 
offender from using the mads, an order which could 
wholly destroy a business. See Brandeis, J., dissent¬ 
ing in United States ex rel. Milwaukee S. D. PubL 
Co. v. Burleson, 255 US 407, 417 et seq., 64 L. ed. 
704, 711, 41 S. Ct. 352. The strikingly different con¬ 
sequences of the orders issued by the two agencies 
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on the basis of analogous misrepresentations empha¬ 
size the importance of limiting Post Office Depart¬ 
ment orders to instances where actual fraud is clear¬ 
ly proved”. (Emphasis supplied) 

Thus, the Supreme Court has strikingly emphasized 
that the due process requirement applies to every facet 
of Post Office adjudications on the F & L docket.' 

• 

Commenting upon the opinion of the Supreme Court, 
an article in 64 Harvard L. Rev. 114,121 had this to say: 

4 ‘However, the Court’s insistence that the right to 
cross examination be in no way abridged and that 
fraudulent intent be clearly proved, seems justified 
by the peculiar nature of fraud order proceedings, 
the Postmaster’s authority to impose harsh sanc¬ 
tions, and Ms potential power to curb new and dif¬ 
ferent ideas”. 

^ - i:****V't r 

The same article discussing the effect of the Wong Yang 
Sung decision upon Post Office adjudications forcefully 
concludes that: 

■ ' ‘ . ' • *» < N ■ 

“Like the Immigration Service, the Post Office has 
been subject to much criticism because of the proce¬ 
dure employed in its fraud order hearings, yet one 
important recent lower court decision 1 * exempted; 
such proceedings from the APA’s separation of 
functions provision on the basis of reasoning similar 
to that rejected in the Sung case. The postal stat¬ 
utes do not explicitly require a hearing and there 
are no holdings that due process does. Yet, either 
as a matter of satisfying constitutional objections 
or because of statutory interpretation, it has been as¬ 
sumed that such a requirement exists. If the basis 
of the assumed requirement is constitutional, then 
the case is indistinguishable from the Sung decision; 
if statutory, it would necessitate a logical extension 
of the Sung reasoning to hold that a statute ‘re- 
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quires’, within the meaning of Section 5, whatever a 
conrt construes it to include”. 17 

In summary, it is apparent that (1) with Bersoff and 
Wong Yang Sung having both been decided in this Court 
on the single ground that the Administrative Procedure 
Act does not apply unless hearings are expressly re¬ 
quired by statute, (2) with Wong Yeung Sung having been 
reversed by the Supreme Court on the ground that the 
Act applies, even in the absence of an express hearing 
requirement, if a hearing be constitutionally required, and 
finally (3) with this Court and the Supreme Court hav¬ 
ing decided that due process requires a fair hearing as 
a prerequisite to an administrative denial of the use of 
mails,-with these we have a perfect and uncontro¬ 

vertible syllogism whereby Bersoff has in effect been 
overruled; And this accords with the Supreme Court’s 
policy directive that “. . . it would be a disservice to 
our form of government and to the administrative process 
itself if the courts should fail, so far as the terms of 
the Act warrant, to give effect to its remedial purposes 
where the evils it was aimed at appear”. 18 


17 "It would greatly restrict the effectiveness of Section 5 (c) 
and its companion provisions. Section 7, 8 and 11, to require sepa¬ 
ration of the investigating and prosecuting function only in cases 
where the statute expressly requires a hearing, since this would 
exclude deportation hearings and postal fraud hearings, two impor¬ 
tant classes of administrative adjudication where the greatest pos¬ 
sible procedural protection should be given the individual”. 26 N. Y. 
U. L. Rev. 638 at 640. 

18 Wong Yang Sung v. McGrath, 339 U. S. at 41, 94 L. ed. at 624. 



CONCLUSION 


Since the Bersoff decision was, in effect, overruled by 
the Supreme Court decision in the Wong Yang Swig case, 
the Post Office should have complied with the require¬ 
ments of the Administrative Procedure Act in the pro¬ 
ceedings in F & L Docket 20/242. The failure to do so 
makes the Postmaster General's order of January 
17, 1951 illegal and void. Accordingly, the preliminary 
injunction requested below should have issued because it 
sought to prevent the irreparable injury that would re¬ 
sult from enforcement of this illegal and void order. 

For the reasons advanced above, the refusal of the 
court below to grant the motion for preliminary injunc¬ 
tion was error and the order appealed from should be 
reversed with directions to grant the relief requested. 

David G. Bbbss 
Sheldon E. Bebnsteebt 
1001 15th Street, N. W. 
Washington, D. C. 

Attorneys for Appellant 

Of Counsel: 

Newmyeb & Bbess 
100115th Street, N. W. 

Washington, D. C. 
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EXHIBIT A 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


William H. Doob, Plaintiff 
v. 

Jesse M. Donaldson, Postmaster General of the 
the United States, Defendant 


CIVIL ACTION NO. 258-51 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 
IN SUPPORT OF ORDER DENYING PLAIN¬ 
TIFF’S MOTION FOR PRELIMINARY 
INJUNCTION 

The above cause having come on for hearing before the 
I Conrt upon plaintiff’s motion for a preliminary injunc¬ 
tion, and the conrt having filed a memorandum opinion 
i on January 24, 1951 stating that the motion for prelimi¬ 
nary injunction would be denied on the authority of 
Bersoff v. Donaldson, 84 App. D. C. 226 and following 
the case of Harmony Center Inc*, v. Donaldson, 1368-48, 
the Court makes the following findings of fact and arrives 
at the following conclusions of law: 

i FINDINGS OF FACT 

1. Plaintiff William H. Door, 6208 Santa Monica 
Boulevard, Hollywood, California is engaged in Los An- 

i geles, California in the sale of still photographs, color 
slides, books and moving picture films, said business 
being conducted primarily through the use of the United 
States mails to persons residing throughout the United 
States. 

2. Defendant is the Postmaster General of the United 
States. 
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3. Commencing November 27, 1950 and ending De¬ 
cember 28, 1950, and acting under a complaint and notice 
issued by the Solicitor’s office Post Office Department in 
F & L Docket 20/242 hearings were held at the Post 
Office Department upon charges that in violation of the 
Act of August 16, 1950, plaintiff was obtaining remit¬ 
tances of money through the United States mails for 
publications which were obscene, lewd, lascivious and in¬ 
decent. 

4. The aforesaid hearings in the Post Office Depart¬ 
ment in F & L Docket 20/242 were conducted in accord¬ 
ance with the Rules of Practice of the Post Office Depart¬ 
ment, which rules and tbe aforementioned hearings ad¬ 
mittedly did not comply with numerous requirements of 
the Administrative Procedure Act (Act of June 16, 1946, 
P. L. No 404, 60 Statute 237, 5 U. S. C. 1001, et seq.) 

5. As a result of the aforementioned hearings in the 
Post Office Department, the Postmaster General on Janu¬ 
ary 17, 1951, acting on the basis of certain findings of 
fact and recommendations made to him by the trial exam¬ 
iner who presided at the said hearings, issued an (order 
No. 4509) to the Postmaster at Los Angeles, California 
which instructed said Postmaster to return to the senders 
all mail addressed to plaintiff with the words “unlawful, 
mail to this address returned by order of Postmaster 
General” plainly written or stamped upon the outside 
thereof, and that where the sender could not be deter¬ 
mined the mail was to be similarly marked and to be 
disposed of as other dead matter. 

6. The effectuation of the aforesaid order of the Post¬ 
master General of January 17, 1951 will work an irre¬ 
parable injury upon plaintiff in that the denial of the use 
of the mails comprehended by said order will in effect 
destroy plaintiff’s business which is conducted primarily 
through use of the mails. 
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CONCLUSIONS OF LAW 

L The hearing before the Post Office Department was 
allowed as a matter of custom pursuant to Post Office 
Department rules and regulations. It was not compelled 
by any constitutional or due process considerations; it 
was not required by law or statute. 

2. The hearings before the Post Office Department 
were not conducted in accordance with the provisions of 
the Administrative Procedure Act. 

3. The Administrative Procedure Act does not apply 
to hearings before the Post Office Department in a case 
under the Act of August 16,1950. 

4. Plaintiff's motion for preliminary injunction will 
be denied 


Judge 

Filed this.day of January, 1951 at 
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IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
WILLIAM H. DOOR 
6208 Santa Monica Boulevard 
Hollywood, California 

Plaintiff 


vs. 

J. M. DONALDSON 
Postmaster General of the United States 
New Post Office Department Building 
Washington, D. C. 

Defendant 

Civil Action No. 258-’51 


Complaint 

(For Declaratory Judgment, Injunctive Relief, etc.) 

1. The claim for relief herein on behalf of the plain¬ 
tiff, WILLIAM H. DOOR, is for a declaratory judgment, 
under new Title 28 U. S. C. A., Section 2201, and for in¬ 
junctive relief against the defendant, J. M. DONALD¬ 
SON, Postmaster General of the United States, and is 
within the jurisdiction of this Court. 

2. Under and by virtue of an Act of Congress ap¬ 
proved August 16, 1950 (Public Law No. 699, 81st Cong., 
2d Sess., Ch. 721) being an act to authorize the exclusion 
from the mails of all obscene, lewd, lascivious, indecent, 
filthy, or vile articles, matters, things, devices or sub¬ 
stances (hereinafter called the “publications”) and for 
other purposes, the Postmaster General of the United 
States is granted the power to instruct postmasters, at 
any post office to which mails arrive directed to any per¬ 
son, to return all such mail to the postmaster at the 
originating post office with the word “UNLAWFUL” 
plainly written or stamped upon the outside thereof and 
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forbid the payment by any postmaster to any such person 
of any money order or postal note drawn to the order of 
such person, if he shall find “upon evidence satisfactory” 
to him that such person is obtaining or attempting to 
obtain money or property of any kind through the mails 
for any such publication. The defendant, J. M. Donald¬ 
son, as the Postmaster General of the United States 
2 is charged with the enforcement of the provisions 
of said Act of Congress, a copy of which is at¬ 
tached hereto as Exhibit A. 

3. The plaintiff is an individual who resides and is en¬ 
gaged in business in Hollywood, Los Angeles, California, 
in the sale of still photographs, color slides, books and 
moving picture fil m s of an artistic nature, which sales are 
made through the use of the United States mails to per¬ 
sons residing throughout the United States. 

4. Shortly after October 26, 1S50, the defendant, 
through the Office of the Solicitor, Post Office Department, 
served a Complaint and a notice upon the plaintiff that a 
hearing would be held on November 27, 1950 in Washing¬ 
ton, D. C. In said Complaint, designated as “F. & L. 
Docket 20/242”, plaintiff was charged with violations of 
the aforesaid Act of August 16, 1950, it being alleged that 
he was obtaining remittances of money through the 
United States mails for publications, characterized in said 
Complaint as “obscene, lewd, lascivious and indecent”. 
Said Complaint recommended, under the provisions of 
Rule 151.8 of the Rules of Practice of the Post Office De¬ 
partment, that the Postmaster General issue an order to 
the Postmaster in Los Angeles, California to dispose of 
all mail addressed for delivery to the plaintiff, including 
money orders and postal notes. 

5. Following service of the aforementioned administra¬ 
tive complaint, plaintiff, on November 25, 1950, filed in 
this Court, Civil Action No. 5192-50 against the Postmas¬ 
ter General and his Solicitor, Frank J. Delaney, seeking a 
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declaratory judgment and injunctive relief grounded on 
liie allegations that the proposed Post Office proceedings 
in F. & L. Docket 20/242 would not be conducted in ac¬ 
cordance with the procedural requirements and safe¬ 
guards of the Administrative Procedure Act (Act of June 
11, 1946, P.L. No. 404, 60 Stat. 237, 5 U.S.C. 1001, et seq.), 
that this was evident by reason of the Pules of Practice 
of the Post Office Department then controlling such post 
office proceedings, and that, accordingly, any order which 
might issue as a result of the proceedings in F. & L. 
Docket 20/242 would necessarily be void. Plaintiff prayed, 
inter alia, that defendants be restrained and en- 
3 joined from proceeding with the administrative 
hearings in that case until there was compliance 
with the requirements of the Administrative Procedure 
Act. 

The above cause having come on for hearing upon 
plaintiff’s motion for preliminary injunction, this Court 
found, inter alia, upon a suggested form submitted by the 
defendant, that “Defendants have not complied with per¬ 
tinent provisions of the Administrative Procedure Act. 
...” However, the Court concluded that “This action is 
premature. Courts are not authorized to interfere by in¬ 
junction or declaratory judgment with the conduct of 
pending administrative proceedings”. Civil Action No. 
5192-50 was, therefore, dismissed. 

6. In view of the action of this Court in the aforemen¬ 
tioned Civil Action No. 5192-50, the administrative hear¬ 
ings in Post Office F. & L. Docket 20/242 proceeded inter¬ 
mittently over a period commencing November 27, 1950 
and ending on December 28, 1950. In the course of those 
hearings it was several times unequivocally stated by the 
presiding trial examiner that it was the position of the 
Post Office Department that their hearing procedures and 
proceedings on the F. & L. docket were not subject to and 
did not comply with the requirements of the Administra- 
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tive Procedure Act. The same conclusion was expressly 
incorporated in the Finding of Fact and Recommendation 
of the Trial Examiner transmitted to the Postmaster 
General at the conclusion of the hearings. 

7. As a result of the hearings referred to in para¬ 
graph 6, the Postmaster General on January 17, 1951, 
issued an order to the Postmaster in Los Angeles, Cali¬ 
fornia, requiring the latter to dispose of all mail ad¬ 
dressed for delivery to the plaintiff, including money 
orders and postal notes, and to return all such mail to 
the postmaster at the originating post office with the 
word “ UNLAWFUL’ ’ plainly written or stamped upon 
the outside thereof. A copy of that order is attached 
hereto as Exhibit B. 

8. In the Administrative Procedure Act, Congress pro¬ 
vided that federal administrative agencies are required 
to conform with certain procedures in the adjudication of 

administrative disputes under their cognizance. 
4 More specifically, insofar as here pertinent, said 
act requires, inter alia, that: 

(a) Any person designated by an agency to preside at 
any adjudication proceeding (other than members of the 
Agency itself) shall only be such as are qualified as 
presiding officers under the statute (Section 7 (a). See 
also Section 11). 

(b) The personnel of an agency acting as presiding 
officers, and/or participating in the decisions resulting 
from the administrative adjudication, are not to be the 
same as those performing investigative or prosecuting 
functions, either in the same case or in similar cases 
before the same agency. (Section 5 (c) and 8 (a) and 
(b)). 

(c) Prior to each decision rendered by an agency in a 
case to be adjudicated, the parties shall be afforded rea¬ 
sonable opportunity to submit for the consideration of 
the officers participating in such decision (i) proposed 
findings and conclusions, or (ii) exceptions to the deci- 



6 A 


sions or recommended decisions of subordinates, and (iii) 
supporting reasons for such exceptions or proposed find¬ 
ings or conclusions; and, further, that the agency record 
must show a ruling upon each such finding, conclusion, or 
exception presented (Section 8 (b)). 

9. The existing rules of practice in formal proceedings 
before the Post Office Department, relating to the en¬ 
forcement of Public Law No. 699 and other statutes vest¬ 
ing the Postmaster General with power to issue orders 
terminating the right of a person to receive mail, in ac¬ 
cordance with which the proceedings in the aforemen¬ 
tioned F. & L. Docket 20/242 were conducted, violate and 
fail to conform with the requirements of the Administra¬ 
tive Procedure Act. Neither said rules of practice nor 
any other published rules or regulations of the Post Office 
Department provide for procedures conforming with the 
requirements of the said Act and said rules of practice 
did not afford to the plaintiff the protection of any of 
the features of the Act referred to in Paragraph 5 above. 

10. Plaintiff avers that the business in which he is 
engaged as averred in Paragraph 3 above, is en- 

5 tirely lawful and does not violate any of the stat¬ 
utes of the United States, and, in particular, that 
none of the said publications sold or transmitted by him 
through the mails violates any statute of the United 
States relating to the use of the mails and not any of 
them warrant the characterization as being obscene, lewd, 
lascivious and indecent as averred by the defendants in 
their complaint and as found by the Postmaster General 
in the findings issued in support of his order of January 
17, 1951. Plaintiff avers that the findings, conclusions 
and order of the Postmaster General, as aforesaid, are 
not supported by substantial evidence. Plaintiff further 
avers that the efforts of the defendant so to characterize 
said publications and to terminate plaintiff’s mailing priv¬ 
ileges is equivalent to establishing federal censorship 
which he is informed is not valid. Plaintiff avers that 






tiie aforesaid findings, conclusions and order of the Post¬ 
master General are premised on the false and erroneous 
assumption that nudity exhibited in any picture form is 
obscene per se and that, accordingly, said order is arbi¬ 
trary and capricious, and is without authority in law and 
not authorized by the Act of August 6, 1950. 

11. Plaintiff avers that a substantial part of the evi¬ 
dence upon which the order of January 17, 1951 was 
predicated was inadmissible in that of a total of 24 mov¬ 
ing pictures relied upon by the Postmaster General in 
arriving at his conclusions and order, 20 of them were 
mailed a substantial period of time prior to the time the 
Act of August 16, 1950 became law and could not, there¬ 
fore, be used ex post facto as evidence of violation of the 
later statute. The findings of the Postmaster General are 
based on the trial examiner’s conclusion that: 

“These film s are indeed substantial evidence of the 
character of the films currently being offered for sale by 
the respondent by identical titles. Films purchased from 
one about sixty days prior to the effective date of the 
statute, and bearing distinctive titles, are most unlikely 
to be different in any respect from films offered for sale 
by the same distinctive titles in advertising employed by 
the same person after the effective date of the statute.” 

12. Plaintiff avers that irreparable injury will result 
to him in the operation of his said business if the Post¬ 
master General’s order of January 17, 1951 is permitted 

to become effective in that the denial of the use 
6 of the mails to him will be tantamount to destroy¬ 
ing his business. In this connection, plaintiff avers 
that said order is too broad and sweeping and beyond the 
authority of the Postmaster General. Plaintiff further 
avers that unless this Court intervenes to prevent such 
action, he will be put out of business by an illegal order 
arrived at on the basis of an unfair hearing not in ac¬ 
cordance with law. 
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WHEREFORE, there being an actual and justiciable 
controversy between the parties as to (1) whether a hear¬ 
ing in conformity with the Rules of Practice of the Post 
Office Department can be lawfully held in the light of the 
mandatory provisions of the Administrative Procedure 
Act, the plaintiff contending that such a hearing cannot 
be held because the Post Office Department is subject to 
s the provisions of the Administrative Procedure Act, and 
the defendant contending that said Act does not apply 
and (2) whether the Postmaster General’s order of Jan¬ 
uary 17, 1951, is supported by substantial evidence and 
authorized by law, and by virtue of the irreparable injury 
to the plaintiff certain to result if said order is permitted 
1 to become effective, plaintiff prays for a judgment for the 
following relief: 

(a) That process issue out of this Honorable Court 
directed to the defendant requiring him to answer this 
complaint; 

(b) That the defendant be enjoined pendente lite and 
permanently from putting into effect his order of January 
17,1951 in F. & L. Docket No. 20/242; 

(c) And for such other and further relief as the Court 
may deem just and proper. 

NEWMYER & BRESS 
By /s/ David G. Bress 
David G. Bress 
Attorneys for Plaintiff 
1001 - 15th Street, N. W. 
Washington, D. C. 
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7 Filed Jan 19 1951 Harry M. Hull, Clerk 

EXHIBIT “A” 

(Public Law 699-81st Congress) 

(Chapter 721-2nd Session) 

(H. R. 8767) 

AN ACT 

To authorize the exclusion from the mails of all ob¬ 
scene, lewd, lascivious, indecent, filthy, or vile articles, 
matters, things, devices, or substances, and for other 
purposes. 

Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress assem¬ 
bled, That, upon evidence satisfactory to the Postmaster 
General that any person, firm, corporation, company, 
partnership, or association is obtaining, or attempting to 
obtain, remittances of money or property of any kind 
through the mails for any obscene, lewd, lascivious, in¬ 
decent, filthy or vile article, matter, thing, device or sub¬ 
stance, or is depositing or is causing to be deposited in 
the United States mails information as to where, how, or 
from whom the same may be obtained, the Postmaster 
General may— 

(a) instruct postmasters at any post office at which 
registered letters or any other letters or mail matter ar¬ 
rive directed to any such person, firm, corporation, com¬ 
pany, partnership, or association, or to the agent or rep¬ 
resentative of such person, firm, corporation, company, 
partnership, or association, to return all such mail mat¬ 
ter to the postmaster at the office at which it was origi¬ 
nally mailed, with the word “Unlawful” plainly written 
or stamped upon the outside thereof, and all such mail 
matter so returned to such postmasters shall be by them 
returned to the senders thereof, under such regulations 
as the Postmaster General may prescribe; and 

(b) forbid the payment by any postmaster to any such 
person, firm, corporation, company, partnership, or asso- 
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elation, or to the agent or representative of snch person, 
firm, corporation, company, partnership, or association, 
of any money order or postal note drawn to the order of 
such person, firm, corporation, company, partnership, or 
association, and the Postmaster General may provide by 
regulation for the return of the remitters of the sums 
named in such money orders or postal notes. 

Approved August 16, 1950. 

8 Filed Jan 19 1951 Harry M. Hull, Clerk 

EXHIBIT “B” 

Post Office Department 
Washington 

ORDER NO. 45091 Jan 17 1951 

It having been made to appear to the Postmaster Gen¬ 
eral, upon evidence satisfactory to him, that 
WILLIAM H. DOOR, WM. H. DOOR, and BILL 
DOOR, at Hollywood, Los Angeles, California, 
is using the United States mails in violation of Public 
Law 699, Eighty-first Congress, which prohibits the ob¬ 
taining, or attempting to obtain remittances of money 
or property of any kind through the mails for any ob¬ 
scene, lewd, lascivious, indecent, filthy, or vile article, 
matter, thing, device, or substance, and the depositing, or 
causing to be deposited, in the mails information as to 
where, how, or from whom the same may be obtained, said 
evidence being more fully described in the finding of fact 
of the Solicitor for the Post Office Department of the date 
of January 17, 1951, and said finding being adopted as 
the finding of the Postmaster General, and by authority 
vested in the Postmaster General by said law the Post¬ 
master General forbids you to pay any postal money 
order or postal note drawn to the order of said party, and 
you are directed to inform the remitter of any such 
postal money order or postal note that payment thereof 





11A 


has been forbidden, and that the amount thereof will be 
returned upon the presentation of the original order or 
note or a duplicate thereof applied for and obtained 
under the regulations of the Department. 

By the same authority you are further instructed to 
return all letters, whether registered or not, and other 
mail matter which shall arrive at your office directed to 
the said party to the postmasters at the offices at which 
they were originally mailed, to be delivered to the senders 
thereof, with the words “Unlawful: Mail to this address 
returned by order of Postmaster General” plainly written 
or stamped upon the outside of such letters or matter. 
Where there is nothing to indicate who are the senders of 
letters not registered or other matter, you are directed 
to send such letters and matter to the appropriate dead 
letter branch with the words “Unlawful; Mail to this ad¬ 
dress returned by order of Postmaster General” plainly 
written or stamped thereon, to be disposed of as other 
dead matter under the laws and regulations applicable 
thereto. 

(Signed) J. M. Donaldson 

(Case No. 141876-E) Postmaster General. 

To the Postmaster, 

Los Angeles, California. 

• • • • 

9 Filed Jan 19 1951 Harry M. Hull, Clerk 

Motion for Preliminary Injunction 

Comes now the plaintiff, WILLIAM H. DOOR, by his 
attorneys and moves this Honorable Court to grant to 
him a preliminary injunction against the defendant issu¬ 
ing or giving any effect to his Order of January 17, 1951 
to the postmaster at Los Angeles, California in F. & L. 
Docket No. 20/242 and for cause therefor relies upon the 
following: 
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(a) 

(b) 

(c) 

hereto. 


Complaint filed herein. 

The entire file in Civil Action No. 5192-50. 
Memorandum of Points and Authorities attached 

NEWMYER & BRESS 
By /s/ David G. Bress 
David G. Bress 


• * • • 


10 Filed Jan 24 1951 Harry M. Hull, Clerk 

Memorandum 

The above cause having come on for hearing upon plain¬ 
tiff’s motion for preliminary injunction on the 24th day 
of January, 1951, and the Court having considered writ¬ 
ten briefs and oral argument the Court hereby overrules 
the motion for preliminary injunction on the authority of 
Bersoff v. Donaldson, 84 App. D. C. 226, and following 
the case of Harmony Center Inc. v. Donaldson, 1368-48, 
decided in this court by Judge McGuire. 

Counsel for defendant will prepare appropriate Order 
and findings of fact and conclusions of law. 

/s/ Charles F. McLaughlin 
Judge 

January 24, 1951 

• • • • 

62 Filed Jan 26 1951 Harry M. Hull, Clerk 

Findings of Fact and Conclusions of Law 

The above cause having come on for hearing before the 
Court upon plaintiff’s motion for a preliminary injunc¬ 
tion, the Court having considered the motion, the points 
and authorities in support thereof, and the opposition 
thereto, and having considered argument of counsel, and 
having considered the evidence offered by the defendant; 
and the Court having filed a memorandum opinion herein 
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on January 24, 1951, the Court hereby enters the follow¬ 
ing: 

Findings of Fact 

1. Plaintiff is engaged in obtaining or attempting to 
obtain remittances of money through the mail for the 
purchase of films; is depositing in the mail information 
as to where, how, and from whom these films may be 
obtained; and is sending these films through the mail to 
purchasers thereof. 

2. Plaintiff advertises for sale through the mail a large 
number of films of nude women, disporting themselves in 
various allegedly seductive poses. 

3. Twenty-four (24) such films which are obscene, 
lewd, lascivious, and indecent, filthy, and vile, which were 
sold by the plaintiff through the mail, are, in evidence. 
These are characteristic of the products sold by plaintiff. 
One such film, typical of the lot, was displayed to the 
Court. 

4. After a hearing, of which plaintiff had notice, 
63 and at which he was represented by counsel, the 
defendant, Postmaster General of the United States, 
acting upon evidence satisfactory to him, issued an order 
on January 17, 1951 directing the Postmaster at Los 
Angeles, California to mark “unlawful” and return to 
sender all mail addressed to plaintiff, and further di¬ 
recting that no payment shall be made on postal money 
orders or postal notes drawn to the order of plaintiff. 

Conclusions of Law 

1. Plaintiff seeks equity, but does not come into Court 
with clean hands. 

2. The hearing before the Post Office Department was 
not conducted in accordance with the provisions of the 
Administrative Procedure Act, 5 U. S. C. 1001, et seq. 

3. The Administrative Procedure Act does not apply 
to hearings before the Post Office Department. 
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4. The Postmaster General acted upon the basis of 
substantial evidence and his action in issuing the order 
complained of was correct as a matter of law pursuant 
to 39 U. S. C. 259(a). 

5. Plaintiff’s motion for preliminary injunction is 
denied. 

/s/ Charles F. McLaughlin 

District Judge. 

• • • • 

64 Filed Jan 26 1951 Harry M. Hull, Clerk 

Order Denying Plaintiff’s Motion for 
Preliminary Injunction 

The above cause having come on for hearing before the 
Court, sitting without a jury, upon plaintiff’s motion for 
a preliminary injunction, the Court having considered the 
pleadings, argument of counsel, and the evidence; and 
having entered findings of fact and conclusions of law, 
it is by the Court this 26th day of January, 1951, 

ORDERED, that the plaintiff’s motion for preliminary 
injunction be, and the same is hereby, denied. 

/s/ Charles F. McLaughlin 

District Judge 

• • • • 

65 Filed Jan 26 1951 Harry M. Hull, Clerk 

Motion for Injunction Pending Appeal 

Comes now the plaintiff, William H. Door, by his at¬ 
torneys, and pursuant to the provisions of Rule 62 (c), 
Federal Rules of Civil Procedure, moves this Court to 
grant to him an injunction against the defendant, J. M. 
Donaldson, Postmaster General of the United States, giv¬ 
ing any effect to his Order of January 17, 1951 to the 
i Postmaster at Los Angeles, California in F & L Docket 
No. 20/242 during the pendency of the appeal in this 
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case, and for cause therefor plaintiff relies upon the 
attached memorandum of points and authorities. 

NEWMYER & BRESS 
By /s/ David Gr. Bress 
David Gr. Bress 
Attorneys for Plaintiff 
1001 - 15th Street, N. W. 
Washington, D. C. 

• • • • 

66 Filed Jan 26 1951 Harry M. Hull, Clerk 

Order Denying Motion for Injunction 
Pending Appeal 

Upon consideration of the plaintiff’s motion for injunc¬ 
tion pending appeal under the provision of Rule 62 (c), 
Federal Rules of Civil Procedure and upon consideration 
of the entire file in this cause, and upon the basis of this 
Court’s previous order of January 26, 1951 denying 
plaintiff’s motion for preliminary injunction and the 
findings of fact and conclusions of law filed with said 
order, and this Court’s memorandum of January 24, 1951 
stating that the motion for preliminary injunction would 
be denied on the authority of Bersoff v. Donaldson, 84 
App. 226, and Harmony Center, Inc. v. Donaldson, Civil 
Action 1368-48, 

It is by the Court this 26th day of January, 1951 

ORDERED that plaintiff’s motion for inunction pend- 
ing appeal be and the same is hereby denied. 

/s/ Charles F. McLaughlin 

Judge 




16 A 


67 Filed Jan 26 1951 Harry M. Hull, Clerk 

1 Notice of Appeal 

Notice is hereby given this 26th dry of January, 
1951, that the plaintiff, WILLIAM H. DOOR hereby 
appeals to the United States Court of Appeals for the 
1 District of Columbia from the judgment of this Court 
entered on the 26th day of January, 1951 in favor of 
Defendant against said Plaintiff denying plaintiff’s mo¬ 
tion for preliminary injunction. 

NEWMYER & BRESS 
By /s/ David G. Bress 

Attorney for Plaintiff 

• • • • 



l- . 
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11 Filed Jan 25 1951 Harry M. Hull, Clerk 

Affidavit )pf Daniel J. Kelly Chief Trial Examiner of the 
Post Office Department of the United States in 
Opposition to Plaintiff’s Motion for Injunction. 

UNITED STATES OF AMERICA ) 

) ss: 

DISTRICT OF COLUMBIA ) 

The undersigned, Daniel J. Kelly, being first duly 
sworn, says: 

That he is now and during all of the times mentioned 
hereinafter has been the Chief Trial Examiner of the- 
Post Office Department of the United States and that 
the facts herein recited are known to him in his official 
capacity and as matters of record in the Office of the 
Solicitor of the Post Office Department. 

That he presided as Trial Examiner at the hearing 
before the Post Office Department held on November 27 
and December 14, 27, and 28, 1950, pursuant to a notice 
of hearing served upon William H. Door at Hollywood, 
Los Angeles, California, and involving the issues raised 
by the complaint herein which charges that William H. 
Door was obtaining and attempting to obtain remittances 
of money through the mails for obscene, lewd, lascivious 
and indecent matter and was causing to be deposited in 
the United States mails information as to where, how 
and from whom such matter might be obtained, contrary 
to the provisions of Public Law 699, 81st Congress, 

12 Second Session, Chapter 721, approved August 16, 
1950, 39 U. S. C. 259a. 

That William H. Door personally appeared at two ses¬ 
sions of said hearing and was represented by counsel at 
all four hearing sessions. 

That during the course of the said hearing held on the 
dates aforesaid, motion picture films bearing the following 
names and displaying women in the nude were received 
in evidence: 
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“Aqua Nudes Real” in-four reels (Gov. Ex. 4-F-3, 5, 7 
and 9); 

“Diary of Hollywood Figure Photography” in twelve 
reels with one each for the first, second, third and fourth 
w^eeks in each of the months of January, February and 
March (Gov. Ex. 4-F-ll, 13, 15, 17, 19, 21, 23, 25, 36, 37, 
39 and 40, respectively); 

“Model of the Year” one reel (Gov. Ex. 4-F-33); 

“Trip Around the World”, the three reels of “Eu¬ 
rope”, called “Rome” (Gov. Ex. 7-C-2), “French Riviera” 
(Gov. Ex. 7-C-4) and “Paris” (Gov. Ex. 7-C-6). 

That during the course of said hearing motion picture 
films bearing the following names and displaying almost 
nude w T omen engaged in indecent dances and other activi¬ 
ties, including so-called “strip tease” acts, were received 
in evidence: 

“Burlesque Queens of the Month” with reels for the 
months of January, February and March. An 8 mm. reel 
(Gov. Ex. 7-B-l) and a 16 mm. reel (Gov. Ex. 4-F-27) are 
entitled “January”. One 16 mm. reel was entitled “Feb¬ 
ruary” (Gov. Ex. 4-F-29) and another was entitled 
“March” (Gov. Ex. 4-F-31). 

That in addition to the above listed films there were also 
received in evidence advertisements which William H. Door 
had caused to be mailed, which advertisements described 
the aforesaid motion pictures by means of drawings of 
nude women and in language which is set forth at greater 
length in the “Finding of Fact and Recommendations to 
the Postmaster General for the Issuance of an Order Pur¬ 
suant to the Statute Cited Above,” dated January 17,1951, 
whereof a certified copy is filed herewith. 

13 That as shown in the above-mentioned “Finding 
of Fact and Recommendations” the above-mentioned 
films were sold through the mails by William H. Door. 
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That affiant as Chief Trial Examiner has viewed all of 
the aforesaid films which were submitted to the Post¬ 
master General together with affiant’s “Finding of Fact 
and Recommendations,” and said films constitute and are 
obscene, lewd, lascivious and indecent displays of women 
in the nude and also of women who are practically nude 
and who perform indecent acts, gestures, and movements 
in the guise of erotic dances and otherwise, all of which 
films are obscene, lewd, lascivious and indecent. 

That as set forth in affiant’s “Finding of Fact” men¬ 
tioned above the advertisements which William H. Door 
caused to be deposited in the United States mails describe 
such films in language which is plainly intended to appeal 
to the minds of the salacious and prurient and constitute 
the basis of his soliciting remittances of moneys through 
the mails solely for obscene, lewd, lascivious and indecent 
films, and his advertisements state where, how and from 
whom such matter could be obtained, in violation of the 
express provisions of Public Law 699, 81st Congress, Sec¬ 
ond Session, Chapter 721, approved August 16, 1950, 39 
U. S. C. 259a. 

That all of the films listed above, which were received 
in evidence and upon the basis of which affiant prepared 
his “Finding of Fact and Recommendations” for the Post¬ 
master General for an order pursuant to statute cited 
above, are attached hereto and respectfully submitted for 
the inspection of this Honorable Court. 

That there are also attached hereto copies of the ad¬ 
vertisements referred to in affiant’s “Finding of Fact,” 
by means of which William EL Door obtained and at¬ 
tempted to obtain remittances of money through 
14 the mails for said obscene, lewd, lascivious and in¬ 
decent matter and furnished addressees with in¬ 
formation as to where, how and from whom such matter 
migh't be obtained in violation of Public Law 699, 81st 
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Congress, Second Session, Chapter 721, approved August 
16, 1950, 39 U.S.C. 259a. 

That upon the basis of the evidence introduced at the 
aforesaid hearing before the Post Office Department, and 
upon consideration of all arguments presented by the 
aforesaid respondent and it having been shown by said 
evidence that he was, at the time of said hearing, ob¬ 
taining and attempting to obtain remittances of money 
through the mails for obscene, lewd, lascivious and in¬ 
decent motion picture films and was causing to be de¬ 
posited in the mails information as to where, how and 
from whom such matter could be obtained in violation 
of Public Law 699, affiant prepared the attached “Find¬ 
ing of Fact and Recommendations to the Postmaster Gen¬ 
eral for the Issuance of an Order Pursuant to the Statute 
Cited Above ,, . 

i That the Postmaster General, upon consideration of 
said recommendation, which was approved by the Solici¬ 
tor of the Post Office Department, and upon the basis of 
the evidence before him, issued an order pursuant to 
the provisions of said Public Law 699 under date of Jan¬ 
uary 17, 1951, directing the Postmaster of Los Angeles, 
California, to dispose of all mail addressed for delivery 
to William H. Door, Wm. H. Door, and Bill Door as 
“unlawful” in accordance with the provisions of the 
law, and refuse to cash money orders and postal notes 
drawn in favor of said names. 

Daniel J. Kelly, 

! Chief Trial Examiner, 

115 Subscribed and sworn to before me, a Notary 
Public in and for the District of Columbia this 
23rd day of January, 1951. 

CHARLOTTE B. STILLWELL, 

Notary Public. 


My Commission expires 2-1-53. 
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What can I say when my tongue won't func¬ 
tion, my eyes are bleary — my mind's on fire 
with Desire — just one thing —“DOT" must be 
near. This charming bolt of electricity hypno¬ 
tizes, not with her eyes alone, not with her 
thighs alone, not with her body alone—she's 
atomic power! I knew the minute I saw her, 
the lab men knew, my Boss knew, that “DOT" 
was special. The olive in the martini—the spice 
in the tea, the nipple on the bubble of life—the 
model and doll of the year. 
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ORD WILLIAMS 


"PACIFIC TO THE ORIENT" 

• Honolulu, Macau, Siam, Bali, Tahiti 

"FAR EAST AND ASIA” 

• Hong Kong, Singapore, Saigon, Calcutta, Tel Aviv 

"EUROPE” 

• Paris, London, French Riviera, Rome, Switzerland 




8 MM 200 ft. biw. & wh. $1S.00 or color $35.00 


WILLIAM H. DOOR 
6208 Santa Monica Blvd. 

Hollywood 38, Calif. 

Please send me my tickets for a "Trip Around the World." 
Check which you desire □ "Pacific" □ “Far East and Asia" 
0 "Europe" 


16 MM 400 ft. blk. & wh. 25.00 with sound 30.00 


16 MM 400 ft. color 


85.00 with sound 100.00 


Address 


"The Ultimate in Home Movie Beauty" 


Cit 


Zone 


State 
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Ord Williams, my photographer, is a good man. Does some 
of the best figure work in the business. Ord has a feeling for 
beautiful women. He told me he started a diary. But a pho¬ 
tographer's diary is different—it's done with pictures which 
ore worth 10,000 words. Ord's diary ran from the first week 
in January througn the last week in May — then he started on 
his "Around the World" junket. 

We have 20 complete weeks covered by Ord's Diary — 
some of the excerots—you can see in photography—include: 

“I'll bet I'm the first man in history that's had snowballs 
thrown at him by a curvaceous, blue-eyed lassie stripped of 
everything but snew cap and boots. Jean is an ice-melter if 
I ever knew one." 

“Even before Lillian disrobed, her body was no mystery 
to me. Her dress concealed, yet revealed. The slow move of 
her hips as she glided, teased. Her silk clung to her thighs 
like paint . . ." 

“She impressed herself into my very red corpuscles as she 
passed me on the patio, swaying from side to side, her lus¬ 
cious form tantalizlngly screened by a wisp of white bathing 
suit. I felt that for the sake of a world yearning for beauty, 

I must record those movements unhindered by the cloth . . ." 

“I was perched on a rock with my camera rolling as I 
watched and filmed Jerry and Carren matching curves for 
the lens and me—hip for hip, breast for breast, thigh for 
thigh, leg for leg . . 

"Lora had an advantage over most figure models — she 
knew how to look at a man, she knew how to move her hips 
and roll her thighs . . ." 

Order by Week and Month desired. All 20 are different. 
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Week 


in the Desert 


3 Lita □ ‘ n Ensenada 

4 Jerry & Carren n 11 1 Malihu Beach 


Week 


Sherry Q Blonde Goddess 
Dorothy □ Bouncy 


Week 


Stella □ Warm i* Tempting 
Busty ’ uj Said 

Jinx H So good tee made 
Jinx n ftro reels of her 


Week 

1 Lola & Michele □ Double Trouhh 

2 Busty & Stella Q W ow and Wo tv! 

3 Barbara & Lora l for One 

4 Busty, Stella in a Pin-Up H] 


AVAILABLE IN 

8 MM 50 ft. blk & wh. $ 3.00 or color $10.00 
16 MM 100 ft. blk. & wh. 6.00 with sound 7.50 
1 6 MM 1 00 ft. color 1 9.50 with sound 22.50 

5 2x2 color slides. 2.00 

6 3V«x4 blk. & wh. glossy still photos. 1.00 

SPECIAL OFFER: 20% off when entire month is or¬ 
dered in one purchase. 

See page 1 2 for exchange rates. 









Western 

Nudes Real! 

Here’s a Western 
flavor home movie 
■with more than 
spurs and guns . . . 
if you want your 
next showing sen¬ 
sational. Specify 
Item B 

8 and 16 mm 

Nature's 
Nudes Real! 

'nuff said Item C 


Go with us to a 
Hollywood party . . 
have fun . . A real 
different type of 
show Item D. 


Open Nouse 

Some slick chicks 
visit a deserted 
house!! 

Hmmm. Item E. 

8mm 16 mm 


$ 3.00 or color $10.00 
6.00 with sound 7.50 
19.50 with sound 2230 


(See page 12 for exchange rates) 
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Figure Models 

Annual Edition only $ 


I combed Hollywood for 40 of the 
finott figure models to pose for 
these photographs. Complete expo¬ 
sure and lighting information is 
printed with eoch picture. Photos 
are reproduced on glossy stock from 
fine lino copper plates. Ordered 
[and reordered by photographers 
around the world. 
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20 of the finest selected from our 
annual odition for those who want 
a full dollar's worth of beauty. 

No. 001 $2.00 


^Tmburgh 3 


STRIP ACT No. 1. A reclining 
strip act you'll show to all 
your friends. Actual flesh 
colored. 


STRIP ACT No. 2. Full figure 
beauty that will thrill you. 
Strips down to nature's own 
perfect color charm. 


GINGER KEY CHAIN. A key 
chain plus a plastic surprise. 
Looks plain, but when you 
hold it to the light...Wow... 
What a surprise beauty in 


All 3 of above for only 
$1.00 No. 015 










IT'S EASY TO 



Prices are listed on each page with each 
item. Also you can see there what is avail¬ 
able on each subject—slides, stills, stereos, 
etc. An order blank envelope is enclosed 
for your convenience. 

All items are sent postpaid except C.O.D. 
orders. All items are shipped in a plain 
wrapper via first-class mail. (Add 10% if 
you want orders sent via air mail.) 

SPECIAL OFFER: Black and white film 
may be returned and credited at the full 
list price toward the purchase of any color 
film, plus $1.00 fee for each trade. 


TV 


tv 


VU 


BEAUTY BARGAIN COUNTER 
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COLLECTORS' ITEMS 


I Color slides. Femme subjects—variety 

— spice —glamour. Hours of viewing 
pleasure with this library of full color 
favorites. Order No. 012. 10 to set for 
only $3.00. 5 sets (50 slides) $13.50. 
10 sets (100 color slides) $25.00.. 


MAKE YOUR OWN PRINTS 


We'll supply duplicate FINE GRAIN 
NEGATIVES in six exciting poses. 
Negatives are 2 Va "x 3 V* ". Make 
your own enlargements of these fine 
figure subjects. Order No. 019. 6 for 
$3.50. 


ARTIST'S SPECIAL 


A most unusual series of 4x5 photos. 
Prints in full costume. Then the same 
pose without costume. Order No. 016. 
Two sets (4 photos) for $1.00—or all 
12 sets (24 photos) for only $5.00. 


-__—- 

NOTICE: The chemicals used in film are a 
critical material. We anticipate both a short¬ 
age of film and an increase in cost—as hap¬ 
pened before. We recommend placing your 
order NOW to insure prompt delivery. 


guarantee 

William H. Door is one of the notion's largest Direct 
Mai! GJamour Merchants. Each item is sold with a 
money-back guarantee- The item must be returned 
within five (5) days of receipt. 

All shipments arc in plain wrappings. 

All items postpaid when cash, check, or money 
order is enclosed. C.O.D.'s are okay, but are sent 
with small extra charge for postage. Add 10% for 




air mail. 




Primed in USA 
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BLANCHE ATTHE DUDE RANCH 


Blanche stopped all the action at this 
ranch when she took over. Full color 
slides. Order No. 017. Seven color 
slides for $2.00. 


CONFESSIONS OF A BARTENDER 


You'll howl with laughter. .. 

...You'll wink at the humor.. .You'll 
get a kick out of the story. Order No. 
102 - only $1.00. 


SAMPLE ART SLIDE 


A quartet of beauties in full color. 
More for your money and only 25c. 
Order No. 103. 




-A-BOO TELESCOPES 


A national sensation at $1. Plastic 
with full color model beauty in each 
No. 013. TWO for only $1.00. 















sSSk ■ 


SAVE EY USING 
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Usej Our Huge Film Library 

We con exchange ANY Williom H. Door black 
ond whit*- film except Model of the Year. 

You cajn buv o Door film—see it—thrill to it 
—show itjto your friends—ond then either keep 
'• if you e]hoose o- send it bock for another at 
the exchcjnge rotes listed below. 

This opens the door to our huge library of 
film ond lets vou see most all of them at very J 
low ratesj 

Any "Round tne Wohd 'eels 
20 "Diary'' reels 

4 Aqua Npdes reels 

1 each of! Nature s Nuoes 'eels, Party Capers, 
Open fjlouse one Western Nudes reels may 
be exchanged for 
50 ft. $ MM blk. £ w*v SI .00 
1 00 ft. 1 6 MM blk. £ wh. 2.00 
(wiflji sound 2 5C, 

Plus 25c fondling charge y. 

BURLESQUE OF THE MONTH (12&; 

ferent reels! may be exchanged for: 

8 MM TOO ft. S2.00 
16 MM 260 ft. 4.00 with sound S5.00 
Plus 25c handling charge 
REMEMBER, only block and white of above 
may be exchanged. All films to be exchanged 
must be returned FIRST CLASS MAIL. 
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Sing Song in Hongkong 

(see other side of ticket) 



Goddess of the Ganges (read bock of this ticket) 
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16MM 100 II. blk. & wh. $6—wilh sound $7.50 
16MM 100 (t. color $19.50-wilh sound $22.50 
5 (2x2) color slides $2 
5 color stereos (viewer included) $3.50 
4 (4x5) blk. & wh. photos $1 or 1 (8x10) photo $1 













tb:e 


United states Court of Appeals* 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 

_ *t e d States Court of Az-eals 

for the District of Columbia 



Jesse M. Donaldson, Postmaster General of the 

States, appellee 


CLERK 

U NITED 


APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 



! 
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United States Attorney. 

ROSS O’DONOGHUE. 
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QUESTIONS PRESENTED 


In the opinion of appellee, the main question presented is: 

Did the District Court correctly hold that appellant 
i cannot obtain the equitable relief he seeks because he 
• i does not come into court with clean hands? 

Assu min g arguendo that subsidiary questions should be 
reached, such questions are: whether the hearing provisions 
of the Administrative Procedure Act apply when no hearing 
is required by the Constitution or by statute, and whether 
the particular determination in question, being one most 
readily made by mere inspection, is not, in any event, ex¬ 
pressly exempted from the hearing provisions of the Ad¬ 
ministrative Procedure Act. 
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THE 


®niteb States Court of Appeals! 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,904 

William H. Door, appellant 

v. 

Jesse M. Donaldson, Postmaster General of the United 

States, appellee 


APPEAL FROM TEE UNITED STATES D1STBICT COURT FOR 
TEE DISTRICT OF COLUMBIA 


COUNTERSTATEMENT of the case 

This is an appeal from a denial by the District Court of 
appellant’s motion for a preliminary injunction against the 
Postmaster General Appellant had sought to enjoin the 
Postmaster from enforcing an order against him denying 
him the use of the mails. The order had been issued on 
Janury 17,-1951 pursuant to the provisions of 64 Stat. 451 
(1950), 39 U.S.C. § 259a, (Supp. 1951) which authorizes the 
Postmaster General to forbid the use of the mails to those 
who try to sell through the mails obscene articles, etc. 

The business in which appellant engages is a mail order 
business in filthy and obscene pictures. Primarily, the 
products sold by appellant are moving pictures of women 
performing “strip tease” acts or otherwise disporting 
themselves in naked, lewd, and obscene poses. (App. 13 A). 


( 1 ) 


2 


Twenty-four such sample films were introduced into evi¬ 
dence and are part of the record here. The advertising 
matter employed by plaintiff is even more obscene, if pos¬ 
sible. Samples of it are attached to the affidavit of Daniel 
J. Kelly which this Court has directed be printed as part of 
the Joint Appendix. 

These exhibits were before the Post Office Examiner, were 
introduced into evidence below, and form part of the record 
here. They formed the basis for the order of the Post¬ 
master General and formed the basis for the following Find¬ 
ings of Fact and Conclusions of Law of the District Court. 

“Findings of Fact 

1. Plaintiff is engaged in obtaining or attempting to 
obtain remittances of money through the mail for the 
purchase of films; is depositing in the mail information 
as to where, how, and from whom these films may be 
obtained; and is sending these films through the mail 
to purchasers thereof. 

2. Plaintiff advertises for sale through the mail a 
large number of films of nude women, disporting them¬ 
selves in various allegedly seductive poses. 

3. Twenty-four (24) such films which are obscene, 
lewd, lascivious, and indecent, filthy, and vile, which 
were sold by the plaintiff through the mail, are, in evi¬ 
dence. These are characteristic of the products sold by 
plaintiff. One such film, typical of the lot, was dis¬ 
played to the Court.” 

• • • • • 


“Conclusions of Law 

1. Plaintiff seeks equity, but does not come into Court 
with clean hands.” 

Appellant did not contest the obscene nature of his prod¬ 
uct before the Post Office, in the court below, or in this 
Court. His sole contention has been, and is, that the hear¬ 
ing before the Post Office did not conform with the hearing 
requirements of the Administrative Procedure Act, 5 U.S.C., 
1006. This is true. 


STATUTES INVOLVED 

39U. S. C. A., §259a: 

'!“§ 259a. Exclusion from mails of obscene, lewd, etc., 
articles, matters, devices, things, or substances 

Upon evidence satisfactory to the Postmaster Gen¬ 
eral that any person, firm, corporation, company, part¬ 
nership, or association is obtaining, or attempting to 
obtain, remittances of money or property of any kind 
through the mails for any obscene, lewd, lascivious, 
indecent, filthy, or vile article, matter, thing, device, or 
substance, or is depositing or is causing to be deposited 
in the United States mails information as to where, 
how, or from whom the same may be obtained, the 
Postmaster General may— 

(a) Instruct postmasters at any post office at which 
registered letters or any other letters or mail matter 
arrive directed to any such person, firm, corporation, 
company, partnership, or association, or to the agent or 
representative of such person, firm, corporation, com¬ 
pany, partnership, or association, to return all such 
mail matter to the postmaster at the office at which it 
was originally mailed, with the word ‘Unlawful’ plainly 
written or stamped upon the outside thereof, and all 
such mail matter so returned to such postmasters shall 
be by them returned to the senders thereof, under such 
regulations as the Postmaster Generrl may prescribe; 
and 

(b) forbid the payment by any postmaster to any 
such person, firm, corporation, company, partnership, 
or association, or to the agent or representative of such 
person, firm, corporation, company, partnership, or 
association, of any money order or postal note drawn 
to the order of such person, firm, corporation, company, 
partnership, or association, or to the agent or repre¬ 
sentative of such person, firm, corporation, company, 
partnership, or association, and the Postmaster Gen¬ 
eral may provide by regulation for the return to the 
remitters of the sums named in such money orders or 
postal notes. Aug. 16,1950, c. 721, 64 Stat. 451.” 

18 U. S. C. A., § 1461: 

“Every obscene, lewd, lascivious, or filthy book, 
pamphlet, picture, paper, letter, writing, print, or other 
publication of an indecent character; and— 
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‘ ‘ Every written or printed card, letter, circular, book, 
pamphlet, advertisement, or notice of any kind giving 
information, directly or indirectly, where, or how, or 
from whom, or by what means any of such mentioned 
matters, articles, or things may be obtained or made, or 
where or by whom any act or operation of any kind for 
the procuring or producing of abortion will be done or 
performed, or how or by what means conception may be 
prevented or abortion produced, whether sealed or un¬ 
sealed; and 

• • «? 


“Is declared to be nonmailable matter and shall not 
be conveyed in the mails or delivered from any post 
office or by any letter carrier. 

“Whoever knowingly deposits for mailing or de¬ 
livery, anything declared by this section to be non¬ 
mailable, or knowingly takes the same from the mails 
for the purpose of circulating or disposing thereof, or 
of aiding in the circulation or disposition thereof, shall 
be fined not more than $5,000 or imprisoned not more 
than five years, or both.” 

5 U. S. C. A., § 1004: 

“In every case of adjudication required by statute to 
be determined on the record after opportunity for an 
agency hearing, except to the extent that there is in¬ 
volved (1) any matter subject to a subsequent trial of 
the law and the facts de novo in any court; (2) the 
selection or tenure of an officer or employee of the 
United States other than examiners appointed pursu¬ 
ant to section 1010 of this title; (3) proceedings in 
which decisions rest solely on inspections, tests, or 
elections; (4) the conduct of military, naval, or foreign 
affairs functions; (5) cases in which an agency is acting 
as an agent for a court; and (6) the certification of 
employee representatives.” 

SUMMARY OP ARGUMENT 

Appellant is stopped at the threshold of the Court by the 
conclusive finding which he does not contest, that he is seek¬ 
ing equity with unclean hands. The Court, since this is 
established, may not consider any claim for relief, but must 
turn him out of its gates. 






5 


But even if his contentions could be given consideration, 
they are without merit. The courts have held, without ex¬ 
ception, that the hearing provisions of the Administrative 
Procedure Act are not applicable to Post Office hearings. 
This interpretation by this Court has been given Congres¬ 
sional approval by the enactment of the very Act under 
which the Postmaster General here acted. In any event, 
determination of the obscenity of such pictures as are in¬ 
volved here requires only inspection and, accordingly, no 
Administrative Procedure Act hearing is required under the 
terms of that Act. 


ARGUMENT 

L The Unclean Hands of Plaintiff Preclude Equitable Relief 

There is no equitable principle more firmly established as 
a foundation for the whole structure of equity than that 
equitable relief may be obtained only by those who seek it 
with clean hands. As the Supreme Court said in Precision 
Instrument Manufacturing Co. v. Automotive Maintenance 
Machinery Co., 324 U. S. 806 at pps. 814-815: 

“The guiding doctrine in this case is the equitable 
maxim that ‘he who comes into equity must come with 
clean hands/ This maxim is far more than a mere 
banality. It is a self-imposed ordinance that closes the 
doors* of a court of equity to one tainted with inequi¬ 
tableness or bad faith relative to the matter in which he 
seeks relief, however improper may have been the be¬ 
havior of the defendant. That doctrine is rooted in the 
historical concept of court of equity as a vehicle for 
affirmatively enforcing the requirements of conscience 
and good faith. This presupposes a refusal on its part 
to be ‘the abettor of iniquity/ Bein v. Heath, 6 How. 
228, 247. Thus while ‘equity does not demand that its 
suitors shall have led blameless lives, ’ Loughran v. 
Loughran, 292 TJ. S. 216, 229, as to other matters, it 
does require that they shall have acted fairly and with¬ 
out fraud or deceit as to the controversy in issue. Key¬ 
stone Driller Co. v. General Excavator Co., 290 U. S. 
240,245; Johnson v. Yellow Cab Co., 321 U. S. 383, 387; 
2 Pomeroy, Equity Jurisprudence (5th Ed.) §<$ 379-399. 

“This maxim necessarily gives wide range to the 
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equity court’s use of discretion in refusing to aid the 
unclean litigant. It is ‘not bound by formula or re¬ 
strained by any limitation that tends to trammel the 
free and just exercise of discretion.’ Keystone Driller 
Co. v. General Excavator Co., supra, 245, 246. Accord¬ 
ingly one’s misconduct need not necessarily have been 
of such a nature as to be punishable as a crime or as to 
justify legal proceedings of any character. Any -willful 
act concerning the cause of action which rightfully can 
be said to transgress equitable standards of conduct is 
sufficient cause for the invocation of the maxim by the 
chancellor. 

‘ * Moreover, where a suit in equity concerns the public 
interests of the litigants this doctrine assumes even 
wider and more significant proportions. For if an 
equity court properly uses the maxim to withhold its 
assistance in such a case it not only prevents a wrong¬ 
doer from enjoying the fruits of his transgression but 
averts an injury to the public. The determination of 
when the maxim should be applied to bar this type of 
suit thus becomes of vital significance. See Morton 
Salt Co. v. Suppiger Co., 314 TJ. S. 488, 492-494.” 

The Court there recognized the principle which it relied on 
in Morton Salt Co. v. Suppiger Co., 314 U. S. 488, 493 that 
“where maintenance of a suit concerns the public interest 
as well as the private interest of suitors” the principle was 
of particular application. See also Keystone Driller Co. v. 
General Eoccavator Co., 290 U. S. 240, 244-245. This Court, 
of course, has also given effect to the doctrine. See, for 
example, Cochran v. Burdick, 67 App. D. C. 87, 90, 89 F. 2d 
831, where the Court said: 

“The principle here involved is well defined in 
Pomeroy’s Equity Jurisprudence, vol. 1, §397, as fol¬ 
lows : ‘Whenever a party who, as actor, seeks to set the 
judicial machinery in motion and obtain some remedy, 
has violated conscience or good faith, or other equitable 
principle, in his prior conduct, then the doors of the 
court will be shut against him in limine; the court will 
refuse to interfere on his behalf, to acknowledge his 
right, or to award him any remedy.’ ” 

The rule has particular applicability to applicants who 
seek to protect illegal enterprises and there can be no doubt 
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that appellant’s business is illegal for the practices deter¬ 
mined by the District Court to be the business of the appel¬ 
lant are plainly forbidden by the provisions of Title 18, 
Section 1461, United States Code, which makes a criminal 
offense of mailing such matter as appellant has deposited in 
the mails. Not only is appellant mailing filthy films, but 
also filthy advertising matter, as is set out in the affidavit of 
Daniel J. Kelly, Chief Trial Examiner of the Post Office 
Department. (Appendix, pps. 17a-20a.) 

The reports are replete with cases in which the courts 
have refused the aid of equity and the protection of illegal 
enterprises even though the plaintiff sought to rely on the 
unconstitutionality of a law and where there was little 
doubt that the particular law complained of was uncon¬ 
stitutional. For example, the Federal courts have never 
lent their assistance to persons who were violating the 
liquor laws of a state. In Danciger v. Stone, 187 Fed. 853, 
862, the Federal District Court refused to restrain an illegal 
search where it was clear that the plaintiffs were violating 
the liquor laws of the State of Oklahoma . 

• Under similar circumstances, an injunction was denied 
by the Federal District Court in Wallace v. Ford, 21 F. 
Supp. 624, 628, where the plaintiff was violating the liquor 
laws of the State of Texas, saying: 

“If his hands are unclean from violation of the laws 
of his State, he may not then come before a conscience- 
impelled chancellor and ask absolution from interfer¬ 
ence by State officers.” 

Similarly, in Cartlidge v. Bainey, (C.A. 5, 1948) 168 F. 
2d 841, 845: 

“It is well settled that equity will not lend its aid to 
the perpetration of criminal acts.” 

See also, Downing v. Davis, 34 F. Supp. 872, 873. The 
same rule is applicable where gambling devices are involved. 
Andrews v. Chesapeake and Potomac Telephone Co., (D.C. 
D.C., 1949) 83 F. Supp. 966; Hagerty v. Southern Bell Tele¬ 
phone <S> Telegraph Co., 59 F. Supp. 107, 109; Durant v. 
Bennett, 54 F. 2d 634,636; Farr v. O’Keefe, 27 F. Supp. 216, 
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217. The aid of equity has been refused where plaintiff was 
violating the conservation laws of a state, Whittington v. 
Smith, 16 F. Supp. 448, 452; Thompson v. Spear, (C.A. 5) 
91 F. 2d 430, 434, illegal shipment of milk in interstate com¬ 
merce, Carolene Products Co. v. Evaporated Milk Ass n., 
93 F. 2d 202, 203, and generally illegal enterprises such as 
the Ku Klux Klan where that organiaztion sought to re¬ 
strain another from the alleged illegal use of its name. The 
District Court said in Knights of the Ku Klux Kla/n v. 
Strayer, 26 F. 2d 727, 729: 

“This unlawful organization, so destructive of the 
rights and liberties of the people, has come in vain ask¬ 
ing this court of equity for injunctive or other relief. 
They come with filthy hands and can get no assistance 
here.” 

The State courts have, of course, reached the same con¬ 
clusion. For example, in Jose v. Utley, 185 Cal. 656,199 P. 
1037,1041, the California Court said: 

“In view of the fraudulent nature of the transaction 
sought to be carried out, equity will not aid the plain¬ 
tiffs by an injunction, even if it be conceded that the 
law attacked is unconstitutional, and the threatened 
action of the district attorney is therefore erroneous. 
It is sufficient on this point to cite a decision of the 
United States District Court in National Mercantile 
Co. v. Keating (D.C.) 218 Fed. 477, wherein the con¬ 
stitutionality of the Blue Sky Law of Montana was 
attacked by a plaintiff who sought to enjoin the enforce¬ 
ment of the law; but as the plaintiff came into court 
with unclean hands that court refused relief.” 

In Gregory v. Hecke, 73 Cal. App. 268, 238 P. 787, 791 the 
court refused to inquire into the constitutionality of an Act 
when it was plain that plaintiff was misbranding and selling 
as an insecticide a preparation that was completely without 
efficacy, saying: 

“To permit one to advertise, label, and sell germi¬ 
cide as *. . . efficacious . . .’ when in truth such 
compound is not efficacious . . ., would be a direct 
violation of the letter and spirit of the Economic Poi- 
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son Act of California. Moreover, it would be encourag¬ 
ing fraud and imposition of the public. 

.“Even though an act may be unconstitutional, equity 
will not intervene to sanction a fraud or a gross imposi¬ 
tion upon the public.” 

In Stevens v. Wallace, 106 N.J. Eq. 352,150 A. 835, 839-840, 
where the business of the plaintiff was the illegal sale of 
fraudulent securities, the Court refused to pass over the 
question of clean hands to reach the question of constitu¬ 
tionality, saying: 

“Notwithstanding that the defendants have seen fit 
to remain quiescent as to the allegations of fraud made 
against them by the Attorney General in the matter sub 
judice especially when strong proof has been presented 
by the Attorney General against them which appears to 
clearly manifest that the defendants were operating 
their iniquitous scheme to defraud such of the public 
as the defendants through their machinations and allur¬ 
ing yet fraudulent representations, attracted, and that 
said defendants illegally benefited thereby, they, 
through their counsel appear to be content to urge as 
a means of circumventing the Attorney General in his 
praiseworthy efforts to put an end to the evils com¬ 
plained of, to allege unconstitutionality of the New 
Jersey Securities Act, and unconstitutional the pro¬ 
ceedings of the Attorney Geenral thereunder. The de¬ 
fendants having resorted to and practiced iniquity, 
cannot appeal to a court of equity to exculpate them 
from their iniquity by means of suggesting that the 
constitutionality of the legislation which prohibits the 
acts, the doing of which constitutes their iniquity, 
should be inquired into by the court on their behalf.” 

. Indeed, the courts have gone so far as to say that it is 
not necessary that the action which gives rise to unclean 
hands must be strictly illegal if it is of an unconscionable 
character. General Theaters v. Metro-Goldwyn-Mayer 
Distr. Corp., 9 F. Supp. 546, 549; Central States Theater 
Corp. v. Patz, 11F. Supp. 566, in which case it was held that 
the conducting of bank nights by moving picture theaters 
would prevent such theaters from obtaining the aid of 
equity. 
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But the existence of unclean hands on the part of the 
appellant is established. It is unchallenged and not here 
open to judicial consideration. The Court below has con¬ 
cluded that this appellant “seeks equity but does not come 
into court with clean hands’’ (App. 13 A). Appellant does 
not deny this here, nor suggest that there was any possible 
error in this bald and devastating conclusion of the; lower 
court. The only statement in appelant’s brief that can be 
considered to have any relation at all to this conclusion is 
found on page 8: 

“Preliminarily, appellant should like to observe that 
notwithstanding the attitude of the Post Office, plaintiff 
believes that the materials in question here cannot be 
characterized as obscene. No one contends they are 
pornographic. ’ ’ 

A more absurd statement could scarcely be imagined. 
This Court is not concerned with “the attitude of the Post 
Office”, whatever that may mean; it is concerned only with 
the correctness of the conclusion of the lower court. This 
statement does not challenge the lower court’s finding of 
their obscenity which is set out explicitly in the court’s 
“Findings of Fact” (App. 13 A). The court has character¬ 
ized them as obscene and nothing is urged on this Court 
to suggest that the finding is incorrect. Most mystifying of 
all, perhaps, is the statement that “No one contends they 
are pornographic.” The test of the statute is obscenity 
so it makes little difference whether they are “porno¬ 
graphic”. How not being “pornographic” would aid ap¬ 
pellant’s case is not clear, but in any event, they are cer¬ 
tainly “pornographic” as being “obscene or licentious 
writing and painting” as the dictionary defines porno¬ 
graphy. Thus, it is evident that the lower court’s findings 
and conclusions are in no way challenged here. 

It is, of course, axiomatic that failure to brief a point 
constitutes an abandonment of that point. Abrams v. 
American Security and Trust Co., 72 App. D.C. 79, 111 F. 2d 
520; Wardman-Justice Motors, Inc. v. Petrie, 59 App. D.C. 
262,39 F. 2d 512. But manifestly, appellant may not ignore 
a point which constitutes in itself a sufficient basis for the 
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action of the lower court, and by discussing another point 
only, hope to obtain a reversal of the lower court’s action, 
if the basis on which the lower court acted and which appel¬ 
lant does not discuss on appeal is adequate to sustain~the 
action of the lower court. As stated by the Texas Court of 
Civil Appeals in Magee v. Cavins, (Tex. Civ. App. 1917), 
197 S. W. 1015,1016: 

“Appellee insists that because appellant objects 
to the seventh special interrogatory and the answer 
thereto, and does not object to any of the other special 
issues, with the findings of the jury thereon, if the 
answers to other issues not assailed in appellant’s brief 
will support the judgment, it should be affirmed. This 
position is well taken.” 

Or as the Court of Appeals for the Eighth Circuit said in 
Fleming v. Munsmgwear, (C.A. 8,1947) 162 F. 2d 125,127: 

“As the findings are presumed to be correct and 
as they unchallenged sustain the judgment of dismissal 
we should be warranted in affirming the judgment.” 

See also American Insurance Co. v. Scheufler, (C.A. 8, 
1942) 129 F. 2d 143, 145. 

Of peculiar pertinence in this respect is the case of Pike v. 
Walker, 73 App. D. C. 289, 121 F. 2d 37, cert, denied, 314 
U.S. 625. It is heavily relied on by appellant, for what 
it especially eschewed deciding, but it is precisely in point 
here for what it actually decided. That case, as does this, 
involved an order of the Postmaster G-eneral denying the 
use of the mails to the appellant. Appellant, as here, chal¬ 
lenged the hearing in the Post Office, saying that if the 
use of the mails could be denied without a hearing, the 
Act permitted it would be unconstitutional. Appellant 
there neglected, as appellant here does, to challenge the 
determination that his scheme was fraudulent. This Court 
determined there, as it must here, that under such circum¬ 
stances it could not reach the question of the irregularity 
of the administrative hearings. This Court, speaking 
through Chief Justice Groner, said: 


i* 
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“ # * # Some prejudice must be shown to have 

resulted to appellants to justify us in issuing the in¬ 
junction. To warrant a court in taking such action, 
it should be averred and shown that there is, at least, 
a reasonable doubt on the merits. * * * if the proof 
of guilt here had been such as to which reasonable men 
might differ, the irregularity in the administrative pro¬ 
ceedings, if there was irregularity, would have pre¬ 
sented the case in a different aspect and made neces¬ 
sary a decision on the constitutional question as to 
which we express no opinion. • • • Appellants 

chose not to include the transcript of testimony in the 
record on appeal, and in these circumstances we must 
assume and, so assuming, hold that the finding of the 
trial judge that the scheme was fraudulent was in all 
respects correct. In such circumstances, to issue an 
injunction the effect of w T hich will be to set aside and 
annul the proceedings in the Department and afford 
relief to appellants notwithstanding their wrongdoing, 
would be, we think, the unwise exercise of our dis¬ 
cretion. 9 ’ 

This Court, therefore, need not go beyond the unques¬ 
tioned conclusion that appellant is seeking the aid of equity 
to protect an obscene and illegal enterprise and thus comes 
into the court of equity with unclean hands. 

II. Administrative Procedure Act Is Not Applicable to Post 

Office Hearings 

A. The Courts Have Held It Inapplicable 

If it should be found necessary to consider the merits of 
the case, it will nevertheless be found that the determina¬ 
tion of the lower court was correct. That court found that 
the hearing provisions of the Administrative Procedure 
Act were inapplicable and the Post Office was not obliged 
to conform its hearing to those requirements. It relied, 
of course, on the decision of this Court in Bersoff v. Donald¬ 
son, 84 U.S. App. D.C. 226, 174 F. 2d 494, which so held. 
Appellant, however, contends that the decision of this 
Court in that case has been effectively overturned by the 
Supreme Court in Wong Yang Sung v. McGrath, 339 U.S. 
33, 94 L. Ed. 616, claiming that there is a due process 
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requirement of a hearing and, therefore, the situation is 
precisely parallel to the requirement for a hearing in 
deportation cases. 

The defect in this argument is, however, that the Supreme 
Court has never held that due process demands that the 
Postmaster grant a hearing before the issuance of a fraud 
order. On the contrary, the long standing decision in 
Public Clearing House v. Coyne, 194 U.S. 497, has never 
been upset. The Court there said: 

“Each executive department has certain public func¬ 
tions and duties, the performance of which is abso¬ 
lutely necessary to the existence of the Government, 
but it may temporarily, at least, operate with seeming 
harshness upon individuals. But it is wisely indicated 
that the rights of the public must in these particulars 
override the rights of individuals, provided there be 
reserved to them an ultimate recourse to the judiciary. 7 ’ 

The plaintiff had challenged the legality of a fraud order 
which had been issued, according to it, “without any adjudi¬ 
cation or decision or hearing” whereby plaintiff averred 
the Postmaster “has without authority deprived and seeks 
to deprive your orator of its property and property rights 
without due process of law.” The order which was issued 
as a supplement to a previous one was held valid by the 
Supreme Court. As the Supreme Court said in Donaldson 
v. Read Magazine, 333 U.S. 178, 191: 

“The Coyne case has been cited with approval many 
times. ... We reject the contention that we should 
overrule the Coyne case.” 

That theory has found no support in the courts even in 
cases decided since Wong Yang Sung v. McGrath, 339 U.S. 
33,94 L. Ed. 616. Judge McGuire of the District Court held 
in Harmony Center v. Donaldson, Civil Action No. 1368-48, 
that the Administrative Procedure Act was inapplicable 
to the Post Office while the same conclusion was recently 
reached by the Court of Appeals for the Seventh Circuit 
in Cates v. Haderlein, 189 F. 2d 369 (May 23,1951): 

“We think that by its very terms the Administrative 
Procedure Act, applying as it does to cases ‘of adjudi- 
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cation required by statute to be determined on the 
record after opportunity for an agency hearing,’ is 
inapplicable to a mail fraud order issued under 39 
U.S.C.A. §§259 and 732, since those statutes contain no 
requirement for hearing or opportunity therefor. 

“The legislative history of the Administrative Pro¬ 
cedure Act generally, or in connection with the pro¬ 
visions of Sec. 5, will not be referred to as it has been 
held to be ‘more conflicting than the text is ambiguous.’ 
Wong Yang Sung v. McGrath, 339 U.S. 33, 49 70 S. Ct. 
at page 454: ‘We think that the limitation to hearings 
“required by statute” in § 5 of the Administrative Pro¬ 
cedure Act exempts from that section’s application only 
those hearings which administrative agencies may hold 
by regulation, rule, custom, or special dispensation; 
not those held by compulsion. We do not think the 
limiting words render the Administrative Procedure 
Act inapplicable to hearings, the requirement for which 
has been read into a statute by the Court in order to 
save the statute from invalidity. * * •’ 

“This is a definite and decisive construction of the 
statute rendering the Administrative Procedure Act 
inapplicable to the Fraud Order in question because, 
first, no hearing is required under 39 TJ.S.C.A. §§ 259 
and 732, and, second, these statutes are constitutionally 
valid without any hearing requirement having been 
read into them. 

“On this point, it was similarly concluded in Bersoff 
v. Donaldson, 84 TT.S. App. D.C. 226,174 F. 2d 494, 495, 
viz.: ‘* * * In our opinion these provisions of the 

Act do not apply to mail fraud orders as Section 5, 5 
U.S.C.A. § 1004, thereof confines the prescribed pro¬ 
cedure to cases of adjudication ‘required by statute 
to be determined on the record after opportunity for 
an agency hearing.’ The fraud order statutes do not 
in terms require a hearing. Therefore, we think, they 
do not come within the scope of the procedural provi¬ 
sions of the Administrative Procedure Act. * * •’ 

“It is clear that the contention of appellant that the 
Administrative Procedure Act should have been ap¬ 
plied and followed in the issuance of the Fraud Order 
involved is without merit.” 
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B. Canons of Statutory Interpretation Make the Adminis¬ 
trative Procedure Act Inapplicable 

The foregoing cases, of course, all relate to Post Office 
fraud orders, whereas the present case involves a so-called 
“lewd” order pursuant to the Act of August 16, 1950, 39 
U.S.C. 259(a), but it is significant that Congress used pre¬ 
cisely the same language with regard to the requirement for 
a hearing that it had used so many years before in the 
fraud order legislation which requires the Postmaster 
General to act “upon evidence satisfactory to” him. 

This reenactment of the identical language of the earlier 
Act gives rise to the two well-settled canons of statutory 
construction that Congress is presumed to have sanctioned, 
a settled administrative or judicial interpretation. As the 
Supreme Court said in Shapiro v. United States, 335 TJ.S. 1, 
16: 

‘ ‘ Moreover, there is a presumption that Congress, in 
reenacting the immunity provision of the 1893 Act, was 
aware of the settled judicial construction of the statu¬ 
tory immunity. In adopting the language used in the 
earlier act, Congress ‘must be considered to have 
adopted also the construction given by this Court to 
such language, and made it a part of the enactment . 1 
That judicial construction is made up of the doctrines 
enunciated Dy this Court in spelling out the non-priv- 
ileged status of records validly required by law to be 
kept, in Wilson v. United States,. 221 U.S. 361 (1911), 
and the inapplicability of immunity provisions to non- 
privileged documents, in Reike v. United States, 227 
IT.S. 131 (1913).” 

o 

And further at p. 20 : 

“The traditional rule that re-enactment of a statute 
creates a presumption of legislative adoption of pre¬ 
vious judicial construction may properly be applied 
here, since the Court in Reike regarded the 1903 im¬ 
munity statute there construed as identical, in policy 
and in the scope of immunity furnished, with the Com¬ 
pulsory Testimony Act of 1893, which has been re¬ 
enacted by incorporation into the Price Control Act.” 

Or as it earlier said in Reald v. District of Columbia, 254 
U.S. 20, 23: 
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“. . . [is] the settled rule that where provisions of 
a statute had, previous to their re-enactment, a settled 
significance, that meaning will continue to attach to 
them in the absence of plain implication to the contrary. 
Latimer v. United States, 223 U.S. 501, 504, 56 L. ed. 
526, 527, 32 Sup. Ct. Rep. 242; Anderson v. Pacific 
Coast S.S. Co., 225 U.S. 187,199, 56 L. ed. 1047,1053, 32 
Sup. Ct. Rep. 626; United States ex rel. Louisville 
Cement Co. v. Interstate Commerce Commission, 246 
U.S. 638, 644, 62 L. ed. 914, 918, 38 Sup. Ct. Rep. 408.” 

The Post Office has never given persons charged with 
using the mails to defraud a hearing that accorded with the 
provisions of the Administrative Procedure Act. Congress 
must be presumed to have known that fact and expressly 
authorized the type of hearing that has been held in the 
past . If it had wanted to require that proceedings under 
the instant act accord with that Act, it would necessarily 
have said so. Furthermore, Congress may be presumed to 
have been familiar with the decision of this Court in Bersoff 
v. Donaldson, supra, in which it was expressly held that the 
Administrative Procedure Act was inapplicable to the Post 
Office, and by enacting the present act, approved it. 

C. This Case Is Within Exemptions Contained in the Ad¬ 
ministrative Procedure Act. 

Even if the Administrative Procedure Act is of general 
application to Post Office proceedings, it is not applicable to 
this case where a mere inspection will disclose the obscenity 
of the articles being purveyed through the mails. This 
Court was apparently convinced of their obscenity with the 
view of one film, although some twenty-four were available 
for its inspection. But under the terms of the Administra¬ 
tive Procedure Act itself, its hearing provisions are in¬ 
applicable in such a case. Section 5 (5 U.S.C., 1004) reads 
in part: 

“In every case of adjudication required by statute 
to be determined on the record after opportunity for. 
an agency hearing, except to the extent that there is 
involved . . . (3) proceedings in which decisions 

rest solely on inspections . . 
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If the proposition were not self-evident, the legislative 
history of the Administrative Procedure Act makes it clear 
that the determination of obscenity is to be determined by 
inspection. The language finally adopted for this section 
is virtually the same as that recommended by the Attorney 
General’s Committee. 1 2 The Final Report of the Attorney 
General’s Committee on Administrative Procedure 2 ex¬ 
plained the purpose for the exemption of inspection meth¬ 
ods from hearing requirements as follows, p. 36-7: 

“2. Where the Decision is based on Inspection or 
test, informal methods provide the private interest 
greater protection than formal methods. 

“In a great many cases the administrative decision 
rests upon inspections and tests. Oral or documentary 
evidence plays little or no part . . .”. 

“In its issuance or denial of second-class mailing 
privileges, the Post Office Department affords yet an¬ 
other example of decision after an official’s examina¬ 
tion. Second-class mailing privileges depend for their 
issuance and continuance upon statutory requirements 
that the matter be a 1 periodical’, that it have certain 
types of binding, that it avoid an excess of advertising 
in relation to its reading matter, and that it be free from 
obscenity. Determination of these issues is made with¬ 
out hearing and simply by reference to the literature at 
hand. This situation differs from the other examples 
of inspection-adjudication already described in that no 
technical or scientific questions are involved (except 
perhaps in obscenity cases), nor is a truly expert judg¬ 
ment ordinarily required.” 

The Committee reports of both Houses indicate that the 
rationale of the Attorney General’s Committee was adopted, 
when each committee says: (Sen. Doc. No. 248, supra ) at p. 
202 and 261: 3 

“The third exempts proceedings resting on inspec¬ 
tions, tests, or elections because those methods of de- 

1 Administrative Procedure Act, Legislative History, Sen. Doc. 
No. 248, 79th Cong., 2d Sess., 190-193, 245-250. 

2 U. S. Government Printing Office, 1941. 

3 Cf. Attorney General’s Manual on the Administrative Procedure 
Act, (1947) page 45. 
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termination do not lend themselves to the hearing 
process.” 

• • • • • 

“The third exempts proceedings resting entirely on 
inspections, tests, or elections, because those methods of 
determination do not lend themselves to the hearing 
process.” 

Thus, it would appear that Congress in enacting this 
legislation intended that the determination of obscenity 
should be by inspection without a hearing. It seems entirely 
proper that Congress should have determined that inspec¬ 
tion is the appropriate way of determining obscenity. A 
hearing with the introduction of expert testimony would 
hardly enlighten the person charged with the responsibility 
of making such a determination. In so legislating it is 
true that Congress ran counter to a dictum of this Court in 
Parmelee v. United States, 72 App. D.C. 203,113 F. 2d 729, 
where this Court said through Justice Justin Miller, (Jus¬ 
tice Vinson dissenting) at p. 732: 

“With such considerations in mind, perhaps the most 
useful definition of obscene is that suggested in the 
case of United States v. Kennerley, i.e., that it indicates 
‘the present critical point in the compromise between 
candor and shame at which the community may have 
arrived here and now.’ But we attempt to locate that 
critical point in the situation of the present case, we 
find nothing in the record to guide us except the book 
itself. The question is a difficult one, as to which the 
expert opinions of psychologists and sociologists would 
seem to be helpful if not necessary. Assumptions to 
the contrary which appear in some of the earlier cases, 
reveal the profound ignorance of psychology and soci¬ 
ology which prevailed generally, when these opinions 
were written. More recently, in the cases and text¬ 
books, the desirability and pertinence of such evidence 
has been suggested. Lacking such assistance in the 
present case, we can compensate for it in some measure 
by noticing, judicially, evidence which is thus available 
to us.” 

Several things may be said with regard to this .case. 
First, it is a theory that Congress has evidently rejected in 
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the Administrative Procedure Act, and since we are con¬ 
cerned with the intent of that Act, such a rejected theory 
can have no effect on its interpretation. Second, the state¬ 
ment really constitutes dictum, for this Court did not feel 
bound by it in the very case. It did not find it necessary to 
send the case back to the District Court for the taking of 
expert testimony, but went on to decide upon its own exami¬ 
nation that the book in question was not obscene. Nor has 
this Court followed the dictum, for in Walker v. Popenoe, 
80 U. S. App. D. C. 129,149 F. 2d 511, it found no difficulty 
in passing on the question of obscenity without the aid of 
expert testimony. 

Thirdly, the authorities relied on for the proposition 
quoted from the Parmelee case, do not support the con¬ 
clusion reached by this Court. There is nothing in United 
States v. One Book Entitled Ulysses, 72 F. 2d 705, that sug¬ 
gests the necessity or desirability of expert testimony. In¬ 
deed, it is manifest that the court reached its conclusion that 
the book was not obscene by the absurdly simple method of 
reading it. This, it goes without saying, is determination by 
inspection. The same is true of Halsey v. New York Society 
for Suppression of Vice, 234 N. Y. 1, 136 N. E. 219, while 
United States v. Levine, 83 F. 2d 156, actually rejected the 
idea of using expert witnesses (p. 158). 

In so doing, it was in accord with a long line of cases 
including at least one in the Supreme Court. As that court 
said in Rosen v. United States, 161 U. S. 29, 42, 43: 

“It is also assigned for error that the court left it to 
the jury to say whether the paper in question was 
obscene, when it was for the court, as a matter of law, 
to determine that question. If the court had instructed 
the jury as a matter of law that the paper described in 
the indictment was obscene, lewd, and lascivious, no 
error would have been committed; for the paper itself 
was in evidence; it was of the class excluded from the 
mails; and there was no dispute as to its contents.” 

Many other cases either hold or imply that the way to 
determine the obscenity of a publication is by examination. 
Among them may be mentioned United States v. Dennett, 


W 



20 


(C. A. 2, 1930) 39 F. 2d 564; United States v. One Obscene 
Book Entitled “Married Lover (D. C. S. X). N. Y., 1931) 48 
F. 2d 821; Rodd v. United States, (C. A. 9,1947) 165 F. 2d 
54, where the court said at p. 56: “An examination of the 
book shows it to be an obscene, lewd, lascivious and filthy 
book.”; Roth v. Goldman, (C. A. 2,1949) 172 F. 2d 788; and 
United States v. Two Obscene Books, (D. C. N. D. Cal. S. D. 
1950), 92 F. Supp. 934, 935, to mention only federal cases. 
As the Court said in the last mentioned case: 

“Obscenity is a question of fact which can be deter¬ 
mined by the court or the jury by reading the books. 
Salacious or filthy literature or pictures cannot become 
clean and wholesome upon the mere statement of some 
alleged or so-called critic. 

“In my opinion, the issuance of a commission or the 
taking of the depositions of the 19 persons named in 
claimant’s motion is unnecessary and unwarranted. 
Such testimony as might thereby be elicited is wholly 
irrelevant and immaterial. ’ ’ 

Surely, as a practical matter, no one could say that in 
the instant case a hearing could be in any way fruitful or 
that expert testimony could in any way aid in determining 
the question. Indeed, it would appear that under the 
principle laid down in Kenney v. Washington Properties, 76 
U. S. App. D. C. 43,128 F. 2d 612, 614, such testimony would 
be excluded. 

Accordingly, this is a case where inspection alone can 
determine the sole question and under such circumstances, 
the Administrative Procedure Act does not require a hear¬ 
ing. 
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CONCLUSION 

The unchallenged finding of appellant’s unclean hands 
forbids the prosecution of this appeal. But, in any event, 
the hearing requirements of the Administrative Procedure 
Act are not applicable to the Post Office. Surely, they are 
not applicable to a case where the determination is one of 
obscenity that can be made by inspection, and therefore, is 
within an express exemption of the Administrative Pro¬ 
cedure Act itself. Accordingly, the decision of the District 
Court should be affirmed. 

George Morris Fay, 

United Stores Attorney . 

Ross 0 ’Donoghue, 
Assistant United States Attorney. 
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I 

THE UNCLEAN HANDS DOCTRINE HAS NO RELE¬ 
VANCY TO THESE PROCEEDINGS 

Appellee attempts to thwart this Court’s determination 
of the applicability of the Administrative Procedure Act, 
by asserting that because of the nature of appellant’s busi¬ 
ness he lacks dean hands and cannot, therefore, seek 
equiitable relief. In this connection, appellee relies on 
the finding below as to unclean hands (Appellee’s brief at 
p. 10) and also asserts—contrary to facts abundantly re¬ 
flected in the record here and the administrative record— 
that “Appellant did not contest the obscene nature of his 
product before the Post Office, in the court below, or in this 
Court” (Appellee’s brief at p. 2). 1 

1 Apparently appellee’s counsel failed to read the transcript of the 
Post Office proceedings, for it is replete with efforts to challenge the 
Post Office assertion that the films in question are obscene. These 
efforts culminated in a vigorous but unsuccessful attempt to offer 
the testimony of artists, photographers and psychiatrists that the 
films could not be deemed obscene because, first, they were art and 
second, they would have no deleterious effects upon the viewing 
public- (The colloquy with the hearing officer in connection with 
these efforts consumes many pages of the administrative record, 
commencing at page 243 of the transcript). 

The same position has been consistently maintained in the court 
below and here, although because of the summary nature of these 
proceedings the prime consideration is one involving applicability 
of the Administrative Procedure Act rather than the merits of the 
controversy with which the administrative agency was concerned. 
Thus, the complaint filed below avers that plaintiff’s business is 
entirely lawful, that it does not violate any statutes of the United 
States and that none of the publications sold or transmitted by him 
through the mails warrants characterization as being obscene, lewd, 
lascivious or indecent as averred by the Post Office (App. 6A). The 
same position was orally urged upon the Court below and is urged 
at the very outset of appellant’s principal brief (see introduction to 
argument, second sentence at p. 8). 

Contrary to the conclusion of this Court in Parmelee v. United 
States, 72 App. D.C. 203, 206, 113 F (2d) 729, 732 (1940), that “It 
cannot be assumed that nudity is obscene per se . . .”, the trial 
examiner expressly stated that the premise of the administrative 
action in this case is that photographic reproduction of nudity is 




A. How the Clean Hands Point Was “Raised 1 * Below. 

As shown by the record, no answer or other responsive 
pleading whatsoever was filed by appellee, and the deter¬ 
mination of the trial court was predicated only upon plead¬ 
ings filed by appellant and oral proceedings. At the con- i 
elusion of the hearing on the motion for preliminary in¬ 
junction, the trial judge filed a memorandum stating that 
the court overruled the motion solely on the basis of its 
prior rulings that the Administrative Procedure Act was 
inapplicable in Post Office proceedings (App. 12A). The 
memorandum did not contain a single reference to the 
nature of the films involved or to any question as to the 
clean hands doctrine. Thereafter, appellee submitted an 
order and proposed findings of fact and conclusions of law 
including a proposed finding on the dean hands point. 
Appellant protested that the dean hands doctrine had not 
been argued before the court and that from the court’s 
memorandum opinion it was apparent that this was not ai 
issue considered or disposed of in arriving at the condu 
sion to deny the motion for preliminary injunction. How 
ever, without permitting any argument, the trial judge 
peremptorily made a statement to the effect “let’s put an 
end to this matter” and signed the proposed findings of 
fact and conclusions of law submitted by appellee’s j 
counsel. 

B. The Suggestion of the Doctrine'3 Applicability Is 
Unique; Its Application Would Legitimize Adminis¬ 
trative Determinations Ignoring Fair Hearing Re¬ 
quirements. 

Insofar as our research discloses, the present suggestion 
of the applicability of the equitable dean hand’s maxim 

obscene per se. For an extensive and enlightened opinion on ob¬ 
scenity, reflecting upon the imposition of subjective opinions of 
taste and morality upon the public at large, see the decision ini 
State v. Lemer, 81 N.E. (2d) 282 (1948), involving matter similar 
to that distributed by appellant and arising under an Ohio statute 
concerned with possession and sale of obscene matter. 
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to bar otherwise appropriate judicial review of administra¬ 
tive adjudications is unique. That fact alone strongly sug¬ 
gests its irrelevancy. Moreover, somewhat similar argu¬ 
ments have been rejected in this Court and others. For 
example, in Walker vJPopenoe, 80 App. D.C. 129, 132, 149 
F (2d) 511, 514 (1945), the Postmaster General argued in 
defense of his failure to grant a hearing that prompt action 
was necessary to prevent allegedly obscene matter from 
gaining public distribution. Rejecting this plea and affirm¬ 
ing the necessity of judicial compulsion for conformance to 
legal hearing requirements, this Court said: 

“We are not impressed with the argument that a rule 
requiring a hearing before mailing privileges are 
suspended would permit, while the hearing was going 
on, the distribution of publications intentionally ob¬ 
scene in plain defiance of every reasonable standard. 
In such a case the effective remedy is the immediate 
arrest of the offender for the crime penalized by this 
statute. Such action would prevent any form of 
distribution of the obscene material by mail or 
otherwise. If the offender were released on bail the 
conditions of that bail should be a sufficient protec¬ 
tion against repetition of the offense before trial. 
But often mailing privileges are revoked in cases 
where the prosecuting officers are not sure enough 
to risk criminal prosecution. That was the situation 
here. Appellees have been prevented for a long 
period of time from mailing a publication which we 
now find contains nothing offensive to current stand¬ 
ards of public decency. A full hearing is the mini¬ 
mum protection required by due process to prevent 
that land of injury”. 

In a similar vein, the Supreme Court held that alle¬ 
gations as to a plaintiffs wickedness in connection with 
the matters under consideration furnished no defense to 
a suit for injunctive relief where state legislative action 
was claimed to constitute a denial of constitutional rights 
and the injunction suit was the only practicable and ade¬ 
quate way to assert that unconstitutionality. McFarland 





v. American, Sugar Refining Company, 241 U. S. 79, 
60 L. ed. 899 (1915). 2 

/ 1 

Close scrutiny of the dean hands argument in the 
context of this case plainly demonstrates its irrelevancy. 
The issue here is not whether the administrative conclu¬ 
sion as to the character of appellants business is cor¬ 
rect, but rather whether that condusion was reached by 
the required fair hearing process. If the condusion was 
not arrived at as a result of a fair hearing, it is unre¬ 
liable and can have no legal stature. Yet appellee would 
use it to defeat judicial inquiry into its reliability. In 
so doing, the appellee is obviously attempting to lift him¬ 
self by his boot straps, because he cannot in order to 
defeat judicial inquiry into the propriety of his methods 
rely on a conclusion he has readied by those unlawful; 
methods. 

' '• -vi 

Acceptance of appellee’s argument would have far 
reaching implications and limitations upon the due proc-; 
ess concept as applied to administrative agencies gener¬ 
ally. This follows from the controlling requirement of 
exhaustion of administrative remedies and from the fact; 
that most judicial review proceedings are equitable ini 


2 The plaintiff had sought injunctive relief against a Louisiana 
anti-monopoly statute on the ground that the Act violated its rights 
under certain of the Federal constitutional clauses. In answer, the 
State urged, inter alia, that the statute in question was directed 
particularly at corporations such as plaintiff because of their wicked¬ 
ness in monopolizing and combining in restraint of trade and in the 
effect of such activities upon the public interest The injunction 
was allowed, and upon review in the Supreme Court, the decree 
affirmed. Referring to the assertion by the State of Louisiana of 
the clean hands doctrine, the Supreme Court speaking through Mr. 
Justice Holmes, stated: 

“We deem it enough to say that neither that supposed connec- 9 
tion [of the statute to the allegedly illegal activities of the 
plaintiff] nor the general intimations of the plaintiff's wicked¬ 
ness in the answer deprive it of its constitutional rights, or 
prevent it from asserting them in the only practicable and ade¬ 
quate way". 241 U.S. at 85, 60 L. ed. at 904. 
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form, principally by way of injunction. In these circum¬ 
stances, most administrative action of a disciplinary or 
punitive character could be hidden from judicial scrutiny 
if the administrative agency could merely point to its 
conclusions without regard to the propriety or fairness 
of the process by which they were reached. 

C. The Clean Hands Argument Is Negated By the Abso¬ 
lute Bight of Review Granted By the Administrative 
Procedure Act. 

Beyond suggesting unwarranted limitations on the due 
process concept, the clean hands suggestion is the anti¬ 
thesis of the assurances of judicial review so carefully 
worked into the fabric of the Administrative Procedure 
Act What appellee fails to realize is that appellant did 
not initiate this litigation; on the contrary his complaint 
below was, in the light of the judicial review provisions 
of the statute (Section 10, 5 U. S. C. Sec. 1010), merely 
an appeal of right from an adverse decision of an in¬ 
ferior “court”, albeit an administrative court Being 
an appeal of right, the proceeding could not be foreclosed 
in the absence of specific statutory limitations—in which 
category the present dean hands suggestion does not 
fall A cursory analysis of Section 10 of the Adminis¬ 
trative Procedure Act and of judidal application of its 
provisions will demonstrate this. 

Section 10, insofar as is here pertinent (a) gives re¬ 
spondent aggrieved by Post Office fraud orders an abso¬ 
lute right of judidal review* by way of existing “com- 

8 Whatever the conclusion to be reached as to whether the adju¬ 
dication provisions of the Administrative Procedure Act apply to 
Post Office proceedings on the so-called Fraud and Lottery docket, 
we believe it will be conceded that the judicial review provisions of 
I that Act (Section 10) do apply to all administrative agencies and 
more specifically here to the Post Office Department. As a matter 
1 of fact, this has been conceded by the Attorney General Attorney 
1 General's Manual on the Administrative Procedure Act (1947) Part 
IX, pages 93 et seq. and particularly page 110. 
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mon law” forms adaptable for that purpose, and (b) re¬ 
quires the reviewing court to decide all relevant legal 
issues and to set aside agency actions not in accordance 
with law or required procedure. These are rights, not 
privileges; the duties imposed are mandatory upon the 
courts. See Dickinson, Administrative Procedure Acts: 
Scope and Grounds of Broadened Judicial Review, 33 
Am. Bar Ass. J. 434 (1947); Scanlon, Judicial Review 
Under The Administrative Procedure Act, 23 Notre Dame 
Lawyer 501 (1948). 

While Section 10 of the Administrative Procedure Act 
borrows existing statutory or “co mm on law” forms of 
action in the regular courts as a convenient vehicle for 
this appellate review, the proceedings for review in the 
regular courts are nevertheless “review” proceedings not 
original procedings. 4 * * * In fact, the entire framework of 
this review procedure is cast in an appellate context not 
as a trial de novo. 8 Accordingly, when appellant sought 
review below of the appellee’s administrative determina¬ 
tion, he merely exercised the right of any litigant guar¬ 
anteed an absolute right of review, and certainly, there¬ 
fore, cannot be barred from his right of appeal on the 
ground that in the matter for which he seeks review a 
charge is made that he lacks dean hands. 

4 Demonstrating that a suit to enjoin an administrative order 

is in effect merely an appeal, it has been held to be error for a 

district court to admit evidence in addition to that appearing in 
administrative proceedings before the Postmaster General. See 
Jarvis v. Shackdton Inhaler Co. 136 Fed. (2nd) 116 (C.CA. 6, 

1943). 

8 The substance and not the form of the action is controlling. The 
Court is undoubtedly aware that early in the long legislative his¬ 
tory of the Administrative Procedure Act it was proposed that re¬ 
view of administrative orders be by appeal to a special appellate 
court to be created for that purpose. Had the review provisions 

i* M 1 • ^ A « • • A _ ___ * 
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The decisions have made it apparent that this statu¬ 
tory right of judicial review is to be limited only by the 
exceptions in the statute itself. The Congressional inten¬ 
tion was to eliminate other restrictions applying when 
the “common law” remedies were used for their normal 
purposes. Thus, in Kristensen v. McGrath, 86 App. D. C. 
48, 50, 179 F. (2d) 796 (1949), this Court held that a 
declaratory judgment action could be brought to test the 
validity of a deportation order prior to detention and even 
though the immigration laws referred to the Attorney 
General’s decision as being “final”. The Court stated: 

“The only exceptions to this sweeping grant of re¬ 
view authority [in Section 10] exist where ‘(1) stat¬ 
utes preclude judicial review or (2) agency action is 
by law committed to agency discretion. ’ 5 U. S. C. A. 
§ 1009 (1948) Supp.). Neither exception is satisfied 
in this case”. 

• • • . • 

“Our examination of the legislative history brings 
us to the same conclusion as that reached by the 
Third Circuit in the Trvrder case, supra. We hold 
that the Administrative Procedure Act’s judicial re¬ 
view section was not intended to perpetuate pre-exist¬ 
ing rigidities in the use of extraordinary legal reme¬ 
dies but rather to simplify and make more flexible 
the avenues to judicial relief. Thus viewed, appel¬ 
lant’s suit for a declaratory judgment is well taken 
if he can prove the existence of a justifiable case or 
controversy”.* 


* A commentary in the American Bar Association Journal dis¬ 
cussing the Kristensen decision states: 

"The congressional reports say that instances where statutes 
preclude judicial review are few. Such statements seem to 
indicate that Congress had in mind express preclusion or at 
least such unequivocal statements in congressional reports that 
judicial review was not to be available as to leave no doubt as 
to congressional intention. Under these circumstances, the Con- 
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In United States ex rel Trinler v. Carusij 166 F. (2d) 
457, 462, (C. C. A. 3, 1948), referred to in the Kristensen 
decision, the Third Circuit recognized that the “common 
law” forms of action pre-existing the Administrative 
Procedure Act, and adopted for purposes of effecting the 
right to judicial review, may require change, enlargement 
or the adoption by the courts of new forms. The Court 
there held that a person ordered deported could seek 
review of the administrative determination in a district 
court prior to being taken into custody by filing a com¬ 
plaint labelled “Petition For Review”. Recognizing that 
prior to the 1946 Act judicial review of a deportation 
order could be had only on a petition for a writ of 
habeas corpus after petitioner was taken into custody, 
the court stated: 

“What we are here deciding is that the Act did en¬ 
large the rights of the people against whom deporta¬ 
tion orders have been issued and that they are now 
entitled to judicial review after the issuing of a 
deportation order.” 

Thus it is abundantly clear that notwithstanding pecu¬ 
liar historical characteristics of the “common law” forms 


gress hardly seems to have intended to codify into the Act the i 
doctrine of implied preclusion of judicial review”. 

* * * » 

“• . . it is believed that the Act should be liberally construed 
to accomplish the aims and purposes of Congress in adopting 
it One of the chief aims was to expand, not to preclude or 
limit judicial review, thereby providing an effective check on 
administrative action. Under these circumstances, the doctrine 
of implied preclusion of judicial review should not be applied 
in any case under the Act Review should be denied only where 
the intent of Congress to preclude is clearly, affirmatively and 
unequivocally expressed in direct language either in the agency 
statute or in official congressional reports. To conclude that 
review is precluded from mere statutory silence is a violation of 
the spirit if not the letter, of the Act” Rhyne, The Adminis¬ 
trative Act; Five Year Review Finds Protections Eroded, 37 
Am. Bar Ass. No. 9, 641, 704-706 (Sept 1961). 
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of action “borrowed” under the statute as ready vehicles 
for judicial review or appeal from administrative adjudi¬ 
cations, the absolute right of appeal accorded by Section 
10 is foreclosed only in those cases within the two nar¬ 
row classes exempted—exemptions which by no stretch 
of the imagination are applicable here. Accordingly, 
whatever the effects of the clean hands maxim to ordi¬ 
nary suitors in equity, it cannot bar appellant’s right 
to review under Section 10 because he has—as the statute 
intends—“borrowed” what the Attorney General himself 
considers the most convenient and practicable existing 
remedy as a vehicle for such review. 7 

H 

APPELLEE’S ARGUMENTS AS TO THE APPLICA¬ 
BILITY OF THE ADMINISTRATIVE 
PROCEDURE ACT 

Appellee argues (a) that the courts have held the 
statute inapplicable to Post Office proceedings; (b) that 
canons of statutory interpretation make the Act inap¬ 
plicable; and (c) that this case is within express exemp¬ 
tions contained in the Act Appellant’s principal brief 
supplies a complete answer to the first of the above argu¬ 
ments. We will, however, treat briefly with the other 
two contentions. 

• 

A. The Statutory Interpretation Argument Actually 
Supports Appellant 

Appellee says that when Congress used the language 
“upon evidence satisfactory to him” in enacting the Act 
of August 16, 1950, rather than using language expressly 
requiring a hearing. Congress must be deemed to have 

7 Attorney General’s Manual on The Administrative Procedure 
Act, p. 97. See also American School of Magnetic Healing v. Mc- 
Annuity, 187 U.S. 94, 47 L. ed. 90 (1902). 



approved the established Post Office practice not to com¬ 
ply with the requirements of the Administrative Proce¬ 
dure Act in proceedings under similar postal statutes. 
It should be sufficient to note that similar arguments 
were vigorously urged upon the Supreme Court in the 
proceedings in Wong Yang Swig v. filcGrath, 339 U. S. 
33, 94 L. ed. 616 (1950), but were discarded by that j 
Court in deciding that deportation proceedings were sub¬ 
ject to the Administrative Procedure Act (and thus, as 
argued in our main brief, inferentially deciding that the 
Act was applicable to similar proceedings such as those 
before the Post Office Department) 

In any event, appellee’s argument based upon canons 
of statutory construction is self-destructive because the 
Act of August 16, 1950 was adopted by Congress after 
the Supreme Court had already decided, on February 20, 
1950, in the Wong Yang Sung case that similar statutory 
language concerned with deportation proceedings required 
a hearing in conformity with the Administrative Proce¬ 
dure Act Accordingly, it could be argued with greater 
force that when Congress adopted the Act of August 16, 
1950 it predicated its use of the language in question 
upon a construction of that language already judicially 
determined by the Supreme Court 


B. Post Office Adjudications Are Not Within the Ex¬ 
emptions of the Act 

Appellee also argues that the Administrative Proce¬ 
dure Act specifically exempts from its adjudication re¬ 
quirements “proceedings in which decisions rest solely 
on inspections”, and that proceedings before him in this 
case to determine whether matter was obscene are of 
that class. 

This approach is novel but hardly consistent with 
appellee’s long standing practice. If, as the Post- 
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master General now contends, his decisions whether 
to deny nse of the mails under the fraud, lottery and 
obscenity statutes “rest solely on inspections ,, , then he 
has historically and consistently made adversary adjudi¬ 
cation procedures available as a mere sham and a sop to 
due process. Perhaps appellee’s notion accounts for pre¬ 
vailing views as to the arbitrary predetermined character 
of those procedures. On the surface, however, the his¬ 
tory of Post Office administration of these cases, 8 belies 
the present suggestion that the determinations in these 
cases rest solely upon an ex parte inspection by the Post¬ 
master General. Furthermore, as is evident in the his¬ 
torical materials quoted by appellee to support his thesis,® 
the nature of the exemption referred to is obviously such 
as to apply only where the administrative determination 
is predicated on objective physical characteristics such 
as dimensions and the like which “do not lend themselves 
to the hearing process”. 


8 See Miles and O'Brien, Practice and Procedure in Maxi Fraud 
Cases, 6 Fed. BJ. 119 (1945). 

* Appellee’s quotation from the report of the Attorney General's 
Committee on Administrative Procedure dealing with certain Post 
Office proceedings (Brief at p. 17) deals exclusively with determina¬ 
tions granting or denying second class mailing provileges which 
"depend for their issuance and continuance upon statutory require¬ 
ments that the matter be a ‘periodical’, that it have certain types 
of binding .. .” etc. It does not deal with the completely different 
problem, with which this case is concerned, as to whether use of 
the mails can be denied altogether. 

In any event that quotation on its face states that the so-called 
decision resting upon inspection . . differs from the other ex¬ 
amples of inspectionradjiidication already described in that no tech¬ 
nical or scientific questions are involved (except perhaps in ob¬ 
scenity cases)”. [Emphasis supplied] Moreover, the congressional 
reports quoted (Appellee’s brief at pp. 17-18) show that the exemp¬ 
tion was created for those administrative situations which "do not 
lend themselves to the hearing process”. Certainly appellee cannot 
bring this case within that category in view of established Post 
Office procedures for hearings, albeit not the fair hearings required 
by the Act. 



Finally, since mail service . . is a highway over 
which all business mnst travel”, 10 it is preposterous, to 
suggest that the vital right to use the mails can be fore¬ 
closed by an arbitrary ex parte administrative inspection 
without a fair adversary hearing. As we noted in our 
main brief, decisions of this Court and of the Supreme 
Court of the United States have unequivocably and point¬ 
edly rejected such a contention. 

For the reasons hereinabove set forth and the fuller 
expression of views in appellant’s principal brief, it must 
be concluded that the Post Office adjudication in question 
was subject to the Administrative Procedure Act and 
that since there was no attempt to conform to the fair 
hearing requirements thereof, the proceedings before the 
Post Office in this case were void. 

Respectfully Submitted, 

David G. Bbess, 
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100115th Street, N. W. 
Washington, D. C. 
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